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GLOSSARY
RF = radio frequency
RFEs = radio frequency emissions
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STATEMENT OF JURISDICTION
On December 21, 2018, Plaintiffs filed a Complaint for Declaratory
Judgment and Injunctive Relief in the United States District Court for the District
of New Mexico. (App. 4).1 The District Court had jurisdiction under 28 U.S.C.
§ 1331 (federal question); 28 U.S.C. §§ 2201 and 2202 (the Declaratory Judgment
Act); 28 U.S.C. § 1343(a)(3), giving the federal district courts original jurisdiction
of any civil action to redress the deprivation, under color of any State law, statute,
ordinance, regulation, custom or usage, of any right, privilege or immunity secured
by the Constitution of the United States; and 28 U.S.C. § 1367 (supplemental
jurisdiction).
This Court has jurisdiction under 28 U.S.C. § 1291 to review final orders of
the district court. The district court entered its Final Judgment on May 6, 2020
(App. 809). Pursuant to Fed. R. App. P. 4(a)(1)(B)(i), the Notice of Appeal (App.
810) was timely filed on May 15, 2020, which was within 60 days of the Final
Judgment.
STATEMENT OF THE ISSUES
1.

Where Plaintiffs’ injuries are actual, imminent, traceable to Defendants’

laws, and redressable by striking down those laws; where Defendants acted
deliberately and with knowledge of the harm they were inflicting, did the district

1

“App.” refers to pages of the Appendix.
1

court err by dismissing Plaintiffs’ complaints and leaving them no avenue of
redress for their injuries?
2.

Do Section 704 of the Telecommunications Act of 1996 (47 U.S.C.

§ 332(c)(7)(B)(iv) and (v)) (“Section 704”), and Chapter 27 as amended by Santa
Fe City Ordinances Nos. 2016-42 and 2017-18 (“Chapter 27 as amended”), singly
and jointly, violate the First Amendment by regulating the content of speech?
3.

Do Section 704; the Wireless Consumer Advanced Infrastructure Investment

Act, NMSA 1978 § 63-9I (2018) (“WCAIIA”); and Chapter 27 as amended, singly
and jointly, violate the First Amendment by depriving Plaintiffs of the right to
petition the government for a redress of grievances?
4.

Do Section 704, WCAIIA, Chapter 27 as amended, and three (3) Mayoral

Proclamations, singly and jointly, deprive people threatened with bodily harm and
deprivation of their property by land development projects of the right to comment
on such projects, receive notice of such projects, or otherwise be accorded their
due process rights before such projects are constructed, in violation of the Fifth and
Fourteenth Amendments?
5.

Do WCAIIA and Chapter 27 as amended, singly and jointly, constitute a

taking without just compensation, in violation of the Fifth and Fourteenth
Amendments?

2

6.

Does “environment” mean “health” in Section 704 of the Telecommunica-

tions Act of 1996?
STATEMENT OF THE CASE
This is an action for declaratory and injunctive relief. Plaintiffs allege that a
federal law, a state law, and two (2) city ordinances, singly and jointly, are
unconstitutional. These are Section 704 of the Telecommunications Act of 1996,
47 U.S.C. § 332(c)(7)(B)(iv) and (v) (“Section 704”) (App. 172); the Wireless
Consumer Advanced Infrastructure Investment Act, NMSA 1978 § 63-9I (2018)
(“WCAIIA”) (App. 144); and City Ordinances No. 2016-42 (App. 111) and 201718 (App. 126).2
Plaintiffs Firstenberg and Steinhoff and the members of Plaintiff Santa Fe
Alliance for Public Health and Safety (“Alliance”) have previously lost their
health, their homes, their businesses, and nearly their lives due to the proximity of
cell towers (App. 25-30). The laws at issue deprive them of their right to challenge,
comment on, or even be notified of the placement of injurious facilities on the
streets in front of their current homes and businesses. The City of Santa Fe, State
of New Mexico, and United States have deliberately passed these laws although
they have possessed for, respectively, twenty (20), forty (40), and fifty (50) years,
both actual and constructive knowledge that radio frequency (“RF”) radiation from
2

These laws are also attached to this brief in the Addendum of Statutes and
Ordinances.
3

wireless telecommunications facilities, even at extremely low levels of exposure,
are injurious to health and environment and cause harm to their citizens, including
Plaintiffs (App. 11-13).
Plaintiffs seek a declaration that these laws, singly and jointly, which
deprive them of any means of protecting themselves from RF radiation and of any
remedy for injury by such radiation, violate their right to Free Speech (App. 7073), their right to Petition (App. 51-52), their right to Substantive and Procedural
Due Process (App. 47-50), and are a Taking without Just Compensation (App. 5051). They further seek an injunction against the enforcement of these laws (App.
66-67, 74-75) or the adoption of any other laws that would declare that local land
use regulations do not apply to all wireless telecommunications facilities located in
the public rights-of-way (App. 73).
Plaintiffs also contend that the city ordinances violate state law, the state
constitution, and the city charter, and that three (3) Mayoral Proclamations (App.
138-143)3 violate the city code, the city charter, state law, and the state
constitution, as well as the U.S. Constitution (App. 49-50, 64-66). Plaintiffs asked
the district court to take supplemental jurisdiction of their state law claims.
The City of Santa Fe (App. 230) and the United States (App. 349) filed
motions to dismiss on grounds of lack of standing (Fed. R. Civ. P. 12(b)(1)) and

3

The Mayoral Proclamations are also attached to this brief in the Addendum.
4

failure to state a claim upon which relief may be granted (Fed. R. Civ. P. 12(b)(6)).
The New Mexico Attorney General filed an answer (App. 321) and not a motion to
dismiss.
The district court ruled that Plaintiffs have standing to bring their claims
under the United States Constitution, but do not have standing to bring claims
under the Telecommunications Act of 1996 (“TCA”) (App. 795). However, since
all of Plaintiffs’ federal claims are for violations of the Constitution, and none of
their claims are for violations of the TCA, the court’s ruling about claims brought
under the TCA does not affect Plaintiffs. The court’s ruling about claims brought
under the Constitution means that Plaintiffs have standing to bring all of their
federal claims.4
Although the district court found that Plaintiffs have satisfied the
requirements for standing—injury in fact, traceability, and redressability (App.
789-795)—the district court nevertheless dismissed Plaintiffs’ federal claims for
failure to state a claim (App. 807). Because the district court dismissed the federal
claims, it declined to exercise supplemental jurisdiction over the non-federal
claims and dismissed those without prejudice (App. 808).

Because all of Plaintiffs’ federal claims were brought under the Constitution and
not under the TCA, Plaintiffs did not name the FCC—the agency that enforces the
TCA—as a defendant in this action.
4

5

Plaintiffs also urged that in order to avoid questions about the
constitutionality of Section 704, the court should rule that “environment” does not
mean “health” in Section 704 (App. 68-69). But because the court dismissed all of
Plaintiffs’ constitutional claims, the Court did not consider this question and
rendered judgment as to the meaning of “environment” on narrower grounds (App.
805-807).
FACTS AND PROCEDURAL HISTORY
Despite knowing that wireless telecommunications facilities are injurious to
human health and environment (App. 12-13, 35-40), the City of Santa Fe enacted
Ordinances Nos. 2016-42 and 2017-18, repealing all land use regulations including
notice requirements for almost all wireless facilities in the public rights-of-way
within the City.
Despite knowing that wireless telecommunications facilities are injurious to
human health and environment (App. 13), the State of New Mexico in 2018
enacted WCAIIA, repealing all land use regulations including notice requirements
for most wireless facilities in the public rights-of-way within the State.
Despite knowing that wireless telecommunications facilities are injurious to
human health and environment (App. 11-12, 17-24), the United States enacted
Section 704 in 1996, prohibiting states and local governments from regulating
wireless facilities on the basis of their “environmental effects.” “Environmental”

6

has until now been interpreted by courts to mean “health.” Under Section 704,
injured parties, including the Plaintiffs in this case, have even been foreclosed from
filing state tort actions for injury by such facilities (App. 51).
The

combined

effect

of

these

laws

and

ordinances

is

that

telecommunications providers will be able to erect unlimited numbers of antennas
and towers emitting radiation known to the City, State, and United States to be
injurious, wherever they please in the public rights-of-way, with no public
hearings, no public comment, no public notice, no notice to neighbors, no setback
requirements, no certification of compliance with the Federal Communications
Commission’s (“FCC’s”) safety regulations, and without even submitting an
application to the City. All that is required is the possession of franchise, which the
City is required to award to telecommunications providers on a non-discriminatory
basis. (App. 38-39). City residents will have no warning before cell tower
transmitters suddenly appear in front of their homes and businesses or outside their
children’s bedroom windows and school classrooms, and they will have no
recourse.
Plaintiffs Firstenberg (App. 28-29) and Steinhoff (App. 29-30) and the
members of the Alliance (App. 25-27) have previously lost their health, up to and
including seizures (App. 26), cancer (App. 27), inability to breathe (App. 28), and
damage to heart muscle (App. 29), due to the proximity of cell towers. Many of

7

them have been forced to leave homes and/or businesses that were near cell towers
in order to survive (App. 25-30).
On December 21, 2018, Plaintiffs filed a Complaint for Declaratory
Judgment and Injunctive Relief (App. 4), asking the district court to declare
Section 704, WCAIIA, City Ordinances Nos. 2016-42 and 2017-18, and three
Mayoral Proclamations unconstitutional, and to find the City Ordinances and
Proclamations in violation of sections of the City Charter and various State laws.
At the present time, almost all wireless telecommunications facilities in
Santa Fe are on private property or City-owned property, and not in the public
rights-of-way where people walk and children play. None are located in front of
homes and businesses. (App. 40). Plaintiffs assert that the enforcement of the
challenged laws, and the erection of injurious facilities in front of their homes and
businesses and on the sidewalks where they walk, without any possibility of
protesting, being notified about, speaking to their elected representatives about, or
being allowed any remedy whatsoever for injuries by such facilities, violates their
Right to Free Speech, their Right to Petition, and their Right to Due Process, as
well as constituting a Taking without Just Compensation.
On January 29, 2019, Plaintiffs filed their First Amended Complaint. (App.
11). Defendants City of Santa Fe (App. 230) and United States (App. 349) filed
Motions to Dismiss for lack of standing (Fed. R. Civ. P. 12(b)(1)) and for failure to

8

state a claim upon which relief may be granted (Fed. R. Civ. P. 12(b)(6)).
In their Complaint, Plaintiffs “ask[ed] the Court to issue an emergency
injunction preventing the construction of an entirely new generation of radiating
facilities on the sidewalks throughout Santa Fe, directly in front of homes and
businesses, while this case goes to trial,” (App. 45), and Plaintiffs’ requests for
relief included requests for preliminary injunctions against the enforcement of the
city, state, and federal laws at issue in this case. (App. 66, 67, 77, 78-79).
On September 3, 2019, Plaintiffs filed a Motion for Preliminary Injunction
(App. 431), repeating their request that the district court preserve the status quo by
enjoining the placement of wireless telecommunications facilities on the sidewalks
of Santa Fe. In support of their Motion, Plaintiffs filed numerous exhibits (App.
461-735), including, inter alia, eight (8) expert affidavits of scientists and
physicians (App. 461-572) and the testimonies, solicited by the New Mexico
Attorney General in 2017, of 25 members of Plaintiff Alliance who have been
injured, disabled, and/or made homeless by exposure to wireless technology in its
various forms (App. 602-639).
No Defendant, in any of their motion (App. 230, 299, 349, 415) or answer
(App. 321) papers, challenged the veracity or plausibility of any of Plaintiffs’
allegations in their Complaint or their Amended Complaint. No Defendant, in any
of their Responses to the Motion for Preliminary Injunction (App. 736, 748, 755),

9

disputed the testimonies of Plaintiffs Firstenberg and Steinhoff and the members of
the Alliance or the thousands of peer-reviewed scientific studies cited and
reviewed by Plaintiffs’ expert scientists and physicians in support of these
testimonies in their Motion for Preliminary Injunction. No Defendant presented
any expert affidavits or any counter-evidence.
On May 6, 2020, the district court issued its Memorandum Opinion and
Order (“Opinion”) (App. 784) and Final Judgment (App. 809). The district court
denied Defendants’ Rule 12(b)(1) motions and granted their Rule 12(b)(6)
motions. The court dismissed Plaintiffs’ federal claims with prejudice and
dismissed Plaintiffs’ state claims without prejudice, declining to take supplemental
jurisdiction of them in light of the dismissal of the federal claims.
Briefing on Plaintiffs’ Motion for Preliminary Injunction was completed,
and the evidence attached to that Motion was before the district court, for nearly
seven (7) months prior to issuance by that court of the Judgment being appealed
here. That evidence is therefore appropriate for consideration as part of this
Appeal.
SUMMARY OF ARGUMENT
The fact that wireless telecommunications technology has negative impacts
on public health and the environment means that such technology cannot be
expanded indefinitely without eventually coming into conflict with environmental

10

laws and constitutional rights. The present buildout of 5G technology (App. 1315), entailing a vast increase in the number of cell towers and antennas (App. 14)
and the amount of radiation emitted by each antenna (App. 15); and their much
closer proximity to homes and businesses (App. 14), have now made those
conflicts unavoidable.
Some of the constitutional issues raised in this case have been brought
previously with respect to people with disabilities, but no court has thus far
reached these issues, even in that limited context. See Cellular Phone Taskforce v.
FCC, 205 F.3d 82 (2d Cir. 2000) (Section 704 of the Telecommunications Act held
not to violate the Tenth Amendment; other constitutional issues were raised only
with respect to persons with disabilities, and the court did not address those
issues); Firstenberg v. City of Santa Fe, 696 F.3d 1018 (10th Cir. 2012)
(constitutional issues raised only with respect to persons with disabilities;
remanded to state court for lack of federal jurisdiction; dismissed by the New
Mexico Court of Appeals without consideration of the federal issues (No. 33,441
(N.M. Ct. App. Jan. 12, 2015)).
Until now, there was opportunity to avoid the radiation, by those who most
needed to do so, by simply living further away from cell towers. However, RF
radiation affects everyone, albeit to different degrees; as with every other toxin,
there are different degrees of injury within the population, but no one is immune.
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When radiation becomes inescapable—when the density of antennas becomes such
that every person is forced to live in close proximity to them, without possibility of
escape, then every person will eventually be seriously injured and potentially killed
by this technology. With the advent of 5G, this is no longer just an issue of the
rights of people with disabilities, if it ever was. Plaintiffs in this case do not have
underlying, exacerbating disabilities; they are healthy, average people who have
previously been injured, deprived of their homes and/or business, and some nearly
killed by the increasingly unavoidable radiation.
Numerous errors underlie the decision below:
To hold that the remedy for an unconstitutional law is to go back to
Congress to ask for its repeal is to abdicate the court’s responsibility to decide its
constitutionality.
The district court’s decision that Free Speech is not infringed because
Plaintiffs have spoken about health at public hearings ignores the fact that their
speech about health has been penalized, and ignores Supreme Court precedent
applying the most exacting scrutiny to laws that disadvantage speech because of its
content.
The district court’s decision that the Right to Petition is not infringed
because one of the Plaintiffs brought a previous lawsuit ignores the fact that that

12

lawsuit was dismissed on the basis that Section 704 prevented the court from
considering his complaint.
The decision that “Plaintiffs’ claims fail as a matter of law” because no
violation of the Telecommunications Act has occurred does not reach the question
of whether that law is constitutional.
The ruling that there cannot be a Takings claim because the threat to
property is in the future is based on a misquoted Tenth Circuit decision and
conflicts with Supreme Court precedent.
The district court confused “public safety” with “public health.” An action
that causes widespread injury and death cannot be justified on the basis that it
facilitates communication with emergency providers.
The statements that Plaintiffs “do not allege that Defendants ... have hidden
RFEs [radio frequency emissions] from them,” and that “Plaintiffs do not allege
their property has been affected or that its value has decreased” conflict with
specific allegations in Plaintiffs’ Complaint.
Plaintiffs’ injuries are “concrete and particularized, actual and imminent, and
not conjectural or hypothetical.” (App. 790). They should be allowed the
opportunity to prove them at trial.
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ARGUMENT
I.

Standard of Review
“We review a Rule 12(b)(6) dismissal de novo.” George v. Urban Settlement

Servs., 833 F.3d 1242, 1247 (10th Cir. 2016).
“On a motion to dismiss, courts ‘must accept all the well-pleaded
allegations of the complaint as true and… construe them in the light most favorable
to the plaintiff.’” CSMN Investments. v. Cordillera Metropolitan, No. 19-1094, slip
op. at 19 (10th Cir. Apr. 28, 2020) (quoting Cressman v. Thompson, 719 F.3d
1139, 1152 (10th Cir. 2013)).
II.

The District Court Erred by Dismissing Plaintiffs’ Well-Pleaded
Complaints and Leaving Them No Avenue of Redress for Their
Injuries.
The district court below found that Plaintiffs satisfied the requirements for

standing: injury in fact, traceability, and redressability. “[T]heir injuries are
concrete and particularized, actual and imminent, and not conjectural or
hypothetical.” (App. 790). “[T]he Court concludes Plaintiffs’ constitutional claims
are fairly traceable to Defendants’ actions.” (App. 794). “[T]he Court finds
Plaintiffs[’] injuries will likely be redressed by a favorable decision.” (App. 795).
Yet the court denied them such redress, thereby perpetuating their injuries by not
allowing them to prove them at trial and compounding the very constitutional
violations of which they are complaining.
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As Plaintiffs argued below, “to prohibit States and local governments from
providing any remedy for their injury by RF radiation without providing a
substitute federal remedy violates the Fifth Amendment right to Substantive Due
Process as well as the First Amendment right of access to courts” (App. 283).
Plaintiffs pointed out (App. 283-285) that in cases spanning almost a century, the
Supreme Court has never upheld such an arrangement:
[I]t perhaps may be doubted whether the State could abolish all rights
of action on the one hand, or all defenses on the other, without setting
up something adequate in their stead.
New York Central R.R. Co. v. White, 243 U.S. 188, 201 (1917);
Here Congress has neither provided nor suggested any substitute for
the traditional state court procedure for collecting damages for injuries
caused by tortious conduct… We see no substantial reason for
reaching such a result.
United Workers v. Laburnum Corp., 347 U.S. 656, 663-64 (1954);
The fact that the [National Labor Relations] Board has no authority to
grant effective relief aggravates the State’s concern since the refusal to
redress an otherwise actionable wrong creates disrespect for the law…
Linn v. Plant Guard Workers, 383 U.S. 53, 64 n. 6 (1966);
[T]here is no federal protection for conduct on the part of [defendants]
which is so outrageous that “no reasonable man in a civilized society
should be expected to endure it” … We cannot conclude that
Congress intended to oust state-court jurisdiction over actions for
tortious activity….
Farmer v. Carpenters, 430 U.S. 290, 302, 305 (1977);
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If the Board is allowed to enjoin the prosecution of a well-grounded
state lawsuit, it necessarily follows that any state plaintiff subject to
such an injunction will be totally deprived of a remedy for an actual
injury… [W]e conclude that the Board's interpretation of the [National
Labor Relations] Act is untenable.
Bill Johnson’s Restaurants, Inc. v. NLRB, 461 U.S. 731, 742-43 (1983);
It is difficult to believe that Congress would, without comment,
remove all means of judicial recourse for those injured by illegal
conduct.
Silkwood v. Kerr-McGee Corporation, 464 U.S. 238, 251 (1984);
[T]o pre-empt all state tort laws [in the field of health and safety]
would imply that the state criminal law prohibiting such conduct is
within the pre-empted field. We simply cannot believe that Congress
intended that result.
English v. General Electric Company, 496 U.S. 72, 83 (1990);
Medtronic’s sweeping interpretation of the [Medical Device
Amendments of 1976] would require far greater interference with
state legal remedies, producing a serious intrusion into state
sovereignty while simultaneously wiping out the possibility of a
remedy for the Lohrs’ alleged injuries… [W]e cannot accept
Medtronic’s argument….
Medtronic, Inc. v. Lohr, 518 U.S. 470, 488-89 (1996);
“The presumption against preemption is even stronger against
preemption of state remedies, like tort recoveries, when no federal
remedy exists.” Abbot v. Am. Cyanamid Co., 844 F.2d 1108, 1112
(4th Cir.1988).
Pinney v. Nokia, Inc., 402 F.3d 430, 454 n. 4 (4th Cir. 2005);
[I]f such state-law claims are preempted [by the Federal Aviation
Administration Authorization Act of 1994], no law would govern
resolution of a non-contract-based dispute arising from a towing
16

company’s disposal of a vehicle previously towed or afford a remedy
for wrongful disposal… No such design can be attributed to a rational
Congress.
Dan’s City Used Cars, Inc. v. Pelkey, 569 U.S. 251, 265 (2013).
The district court’s only response was to suggest that Plaintiffs do, in fact,
have a remedy: “Plaintiffs may seek relief from Congress or the FCC as to
allowable RFE levels.” (App. 803 (emphasis added)). But this response ignores
Plaintiffs’ constitutional claims and abdicates the court’s responsibility to rule on
them. The district court in effect has responded to Plaintiffs’ request to hold
Section 704 unconstitutional by telling Plaintiffs to go ask Congress to repeal it, an
apparent reversal of a 200+ year-old precedent.
A court has a mandatory duty under Marbury v. Madison to decide a
controversy when a constitutional challenge is mounted.
[I]f a law be in opposition to the constitution; if both the law and the
constitution apply to a particular case, so that the court must either
decide that case conformably to the law, disregarding the constitution;
or conformably to the constitution, disregarding the law; the court
must determine which of these conflicting rules governs the case. This
is of the very essence of judicial duty.
1 Cranch 137, 178, 2 L.Ed. 60 (1803).
The district court, however, told Plaintiffs that in fact they have no right to a
ruling from a court, which is exactly what their Complaint is about. Plaintiffs have
pleaded, and will prove at trial, that RF radiation injures “even at extremely low
levels of exposure” (App. 11-13). The unconstitutionality of Section 704 has
17

nothing to do with the levels of radiation permitted by the FCC5 or emitted by the
antennas, it has to do with the fact that when Plaintiffs nevertheless lose their
health, homes, businesses, and lives, regardless of the levels, Section 704 prohibits
them from going to court to ask for a remedy. Robbins v. New Cingular Wireless
PCS, LLC, 854 F.3d 315, 320 (6th Cir. 2017) (“Allowing RF-emissions-based tort
suits would … shift the power to regulate RF emissions away from the FCC and
into the hands of courts and state governments”); Jasso v. Citizens Telecom. Co. of
California, Inc., 2007 WL 2221031 (E.D. Cal. 2007) (State tort claims by former
Forest Service employees alleging injuries from RF radiation including cancer and
brain damage could not be brought against operator of telecommunications
facilities); Stanley v. Amalithone Realty, Inc., 94 A.D.3d 140, 146 (N.Y. App. Div.
2012) (“Entertaining plaintiffs’ claims [for damages to health and property by RF
radiation from a cell tower] would require us to second guess the FCC’s standards
and engage in our own form of judicial regulation of RF emissions”); Goforth v.
Smith, 991 S.W.2d 579 (Ark. 1999) (State tort claim for damages caused by RF
radiation could not be brought against operator of telecommunications facility).

The FCC’s RF exposure guidelines are procedural requirements only. (App. 1516, 69-70). They are neither mandatory nor enforceable and are to be used only as
cutoff values to define “Actions for which Environmental Assessments (EAs) must
be prepared.” 47 C.F.R. § 1.1307.
5
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That is what the district court failed to address, thereby perpetuating the
very constitutional violations complained of by Plaintiffs, among them the right of
access to courts.
Contrary to the district court’s Opinion, the Constitutional violations alleged
in this case have never been adjudicated. The district court’s reliance on City of
New York v. FCC, 486 U.S. 57, 63-64 (1988) and Cellular Phone Taskforce v.
FCC, 205 F.3d 82, 96 (2d Cir. 2000), cert. denied, 531 U.S. 1070 (2001) is
misplaced. In City of New York, the Supreme Court simply acknowledge that
“[T]he FCC has broad preemption authority [under the TCA]” (App. 770), but did
not rule, and was not asked to rule, on the constitutionality of the TCA. In Cellular
Phone Taskforce, the Second Circuit “concluded the TCA’s preemption provision
did not violate the Tenth Amendment,” (App. 771), but did not address whether it
violates the First, Fifth or Fourteenth Amendments as is alleged here.
III.

Section 704 of the Telecommunications Act of 1996 and Chapter 27 as
Amended Violate the First Amendment by Regulating the Content of
Speech.
Section 704 prohibits States and local governments from regulating cell

towers on the basis of their environmental effects:
No State or local government or instrumentality thereof may regulate
the placement, construction, and modification of personal wireless
service facilities on the basis of the environmental effects of radio
frequency emissions to the extent that such facilities comply with the
Commission’s regulations concerning such emissions.
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47 U.S.C. § 332(c)(7)(B)(iv). The next section reads:
Any person adversely affected by any final action or failure to act by a
State or local government or any instrumentality thereof that is
inconsistent with this subparagraph may, within 30 days after such
action or failure to act, commence an action in any court of competent
jurisdiction. The court shall hear and decide such action on an
expedited basis. Any person adversely affected by an act or failure to
act by a State or local government that is inconsistent with clause (iv)
may petition the Commission for relief.
47 U.S.C. § 332(c)(7)(B)(v) (emphases added). Based on this language, if local
officials or citizens speak about environmental or health effects at a public hearing
before a land use board, and the board denies the request to construct a
telecommunications facility, the telecommunications provider may appeal to a
local court, which will be forced to hear the case on an expedited basis, or to the
FCC. The court or the FCC may overturn the denial and grant the siting request if a
transcript of the hearing reveals that opinions were expressed about the health or
environmental effects of RF radiation. This exact scenario has been played out all
over the country, including in Santa Fe (App. 39-40), ever since Section 704 was
adopted in 1996. If the public voices their reasons for opposing a permit for a cell
tower, and the permit is then denied, Section 704 empowers the company whose
permit is denied to get that decision overturned. If the public simply opposes the
tower but does not give voice to their reasons, the decision will more likely not be
overturned.
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See T-Mobile Northeast LLC v. Town of Ramapo, 701 F.Supp.2d 446, 460
(S.D.N.Y. 2009):
[H]ealth concerns played a prominent role in community opposition to
the application. In Planning Board hearings on July 11, September 12,
and October 17, 2006, town residents repeatedly spoke of their
concern that T–Mobile's proposed facility would create a health
hazard… The Court has no trouble concluding that the Town's
decision was at least partly based on the environmental effects of the
proposed tower's radio frequency emissions… T–Mobile is entitled to
summary judgment on this claim.
See also Cellular Telephone Company v. Town of Oyster Bay, 166 F.3d 490, 495
(2d Cir. 1999) (“A review of the record before us of the two hearings reveals that
the bulk of the testimony addressed citizens’ fears of adverse health effects from
the cell sites…”). Under Section 704, it is in the concerned citizen’s or board
member’s best interest not to express their true opinions because any speech about
the health effects of telecommunications facilities is punished by the approval of
those very telecommunications facilities.
The Supreme Court held a Florida “right to reply” statute unconstitutional
for similar reasons. The statute provided that any newspaper that published
criticism of a political candidate was required to print in the newspaper, free of
charge, any reply that the candidate wished to make. The Supreme Court ruled:
The Florida statute exacts a penalty on the basis of the content of a
newspaper… Faced with the penalties that would accrue to any
newspaper that published news or commentary arguably within the
reach of the right-of-access statute, editors might well conclude that
the safe course is to avoid controversy.
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Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 256-257 (1974). Similarly, in
the present case, when faced with the penalties (i.e. approval of a cell tower that
they oppose) that would result from speech about health in a public hearing, the
public might well conclude that the safe course is to keep silent.
The district court ruled that because Plaintiffs have in fact testified about
health at public hearings, therefore no violation of the First Amendment has
occurred. (App. 802-803). However, Plaintiffs’ speech about health has been
penalized (App. 70-72). Just as the Florida statute in Miami Herald exacted a
penalty on the basis of the content of a newspaper, so Section 704 exacts a penalty
on the basis of the content of speech in public hearings. See also Turner
Broadcasting System v. FCC, 512 U.S. 622, 641-42 (1994):
The First Amendment, subject only to narrow and well understood
exceptions, does not countenance governmental control over the
content of messages expressed by private individuals. Our precedents
thus apply the most exacting scrutiny to regulations that suppress,
disadvantage, or impose differential burdens upon speech because of
its content.
(citations omitted) (emphasis added). Speech about health or environment is most
certainly disadvantaged by Section 704. If the public speaks about RF radiation
from a proposed telecommunications facility or testifies to their injuries by RF
radiation, or says that they are refugees from towers and antennas, or even if
scientists testify about their research on RF radiation, or doctors testify about their
RF-injured patients, and their city council subsequently denies the application,
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Section 704 provides for a lawsuit against the city and reversal of that decision by
a court. If citizens are opposed to a cell tower for reasons of health and they say so,
their speech is punished by the approval of the tower because no city wants to be
sued. This has happened repeatedly to Plaintiffs over the years. (App. 72). This is a
form of suppression known as viewpoint discrimination that courts do not
countenance.
Except possibly with respect to topics such as obscenity, viewpoint
discrimination is almost universally condemned and rarely passes
constitutional scrutiny.
“The government bears a particularly heavy burden in justifying
viewpoint-based restrictions in designated public forums. Viewpoint
discrimination is an egregious form of content discrimination.
Content-based restrictions are subject to strict scrutiny. Viewpointbased restrictions receive even more critical judicial treatment.”
Mesa v. White, 197 F.3d 1041, 1047 (10th Cir. 1999), (quoting Church on the Rock
v. City of Albuquerque, 84 F.3d 1273, 1279 (10th Cir. 1996).
Chapter 27 as amended is unconstitutional for the same reason as Section
704 because it contains the same unconstitutional language. Ordinance No. 201718 states:
The planning commission may not regulate the placement of
telecommunications facilities on the basis of the environmental effects
of radio frequency emissions where such telecommunications
facilities comply with 47 C.F.R. [§] 1.1310 et seq.
SFCC 1987 § 27-2.19(E)(3) (2017) (App. 130).
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IV.

Section 704, WCAIIA, and Chapter 27 as Amended Deprive Plaintiffs of
the Right to Petition.
Chapter 27 as amended and WCAIIA each deprive people injured by

wireless telecommunications facilities of the right to comment on, testify about, or
even be notified of decisions to locate similar facilities within feet or potentially
even inches from their homes. (App. 51).
Section 704 not only burdens the content of speech, but it deprives people
injured, sickened, and/or killed by such facilities of access to state courts for
redress for their injuries (See cases cited in Point I, supra: Stanley v. Amalithone;
Robbins v. New Cingular; Jasso v. Citizens Telecom.; Goforth v. Smith), and
provides them no substitute federal remedy. (App. 51).
The Supreme Court has confirmed that “‘the right of access to courts for
redress of wrongs is an aspect of the First Amendment right to petition the
government.’” Borough of Duryea v. Guarnieri, 564 U.S. 379, 387 (2011) (citing
Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 896-897 (1984); BE & K Constr. Co. v.
NLRB, 536 U.S. 516, 525 (2002); Bill Johnson's Restaurants, Inc. v. NLRB, 461
U.S. 731, 741 (1983); and California Motor Transport Co. v. Trucking Unlimited,
404 U.S. 508, 513 (1972)).
Singly and jointly, the City, State, and Federal laws challenged in this case
deprive Plaintiffs of all means of petitioning their government to protect them from
further injury by telecommunications facilities. An individual may petition the
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FCC to require an Environmental Assessment to be prepared, 47 C.F.R. §
1.1307(c), or to deny a license for a wireless facility, 47 C.F.R. § 1.1313(a). But no
statute or regulation allows anyone to petition to have a facility removed if they are
being injured by it, or even to go to court to ask for compensation for their injuries.
None of the cases cited by the district court (App. 803-804) say any different.
Patchak v. Jewell, 109 F.Supp.3d 152 (D.D.C. 2015), cited by the district
court, is inapposite. The plaintiff in that case disagreed with a decision of the
Secretary of the Interior, and a federal law, the Gun Lake Act, prohibited any
actions related to that decision from being brought in federal court. The Gun Lake
Act was held not to violate the right of access to courts because the plaintiff could
petition the “Department of the Interior … to reverse its position,” which is the
same relief he was asking the court for. Id. at 164. By contrast, the FCC is not
empowered to provide any remedy to people injured by cell towers. Only the
courts can provide that, and Plaintiffs here have been denied access to them, in
violation of the First Amendment.
Bakay v. Yarnes, 2005 WL 2454168 (W.D.Wash. Oct. 4, 2005), also cited
by the district court, stands for the opposite of the position for which the court,
quoting dicta out of context, cited it. “[T]he right to petition,” ruled the Bakay
court, “includes the right to petition courts.” Id. at *6. The court dismissed the
plaintiffs' First Amendment claim not because there is no constitutional right of
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access to courts, but because the challenged statute did nothing to prevent access to
the courts. The Bakay case was dismissed because the plaintiffs’ argument was
“without an underlying factual basis or showing... There is simply not a showing
here sufficient to justify the conclusion that this statute in some way chills the right
of access to the courts.” Id.
Jaeger v. Cellco P’nership, 936 F.Supp.2d 87, 97 (D.Conn. 2013), cited by
the district court (App. 803), is also inapposite. Jaeger’s claims were dismissed on
the basis of preemption by Section 704, and she did not challenge the
constitutionality of Section 704.
The remaining cases cited by the lower court are also off the mark. Plaintiffs
are not asking to “make every government employee a petition receiver” (Hilton v.
City of Wheeling, 209 F.3d 1005, 1007 (7th Cir. 2000), or for the right to always
prevail at public hearings (Initiative & Referendum Inst. v. Walker, 450 F.3d 1082,
1101 (10th Cir. 2006); Minnesota State Bd. for Cmty. Colleges v. Knight, 465 U.S.
271, 285 (1984); Marijuana Policy Project v. United States, 304 F.3d 82, 85 (D.C.
Cir. 2002)). The claims in this action are for the right to speak at hearings without
penalty or oppression, and for the right of petition to at least one tribunal whose
jurisdiction would allow it to hear their injury and property loss claims.
The cases filed previously by the Plaintiffs in this case, cited by the district
court for the proposition that Plaintiffs have in fact been able to exercise their right
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to petition (App. 802-803), instead prove the opposite. In Firstenberg v. City of
Santa Fe, Civ. No. 11-8 JAP/WDS, a mandamus action, the plaintiff alleged that
the City must comply with a procedural requirement of a City ordinance, and that
the City’s failure to do so violated the plaintiff’s rights under the Americans with
Disabilities Act (“ADA”) and the Constitution. The court ruled that Section 704
prohibited the court from considering the plaintiff’s rights under the ADA, and
dismissed his constitutional claims due to pleading insufficiencies. (D.N.M. Apr. 8,
2011).6 And Santa Fe Alliance, et al. v. City of Santa Fe, Civ. No. 18-32 JAP/SCY
was simply an earlier version of the present action, which was dismissed at that
time, without prejudice, on jurisdictional grounds. (D.N.M. Apr 6, 2018).
V.

Section 704, WCAIIA, Chapter 27 as Amended, and Three (3) Mayoral
Proclamations Deprive Plaintiffs of Procedural and Substantive Due
Process.
As defined by professor and constitutional law expert Erwin Chemerinsky:

“Substantive due process asks the question of whether the government’s
deprivation of a person’s life, liberty or property is justified by a sufficient
purpose. Procedural due process, by contrast, asks whether the government has
followed the proper procedures when it takes away life, liberty or property.”
Substantive Due Process, 15 Touro Law Rev. 1501 (1999).
On appeal, the Tenth Circuit reversed and vacated the district court’s decision on
jurisdictional grounds, remanding the case to state court for consideration of the
state law claims. 696 F.3d 1018 (2012). The ADA and constitutional claims made
in that case remain res non-judicata.
6
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The injuries to body and deprivations of property in this case are not
“abstract” as the court below implied. (App. 797). Plaintiff Firstenberg fled his
apartment in Brooklyn within one (1) week of a cell tower being erected nearby to
save his life. (App. 28). Cell tower radiation has caused him laryngospasm, heart
arrhythmias, and elevated cardiac enzymes, indicating damage to cardiac and/or
skeletal muscle, all of which are life-threatening. (App. 28-29). Many members of
Plaintiff Alliance are environmental refugees, having fled homes after a cell tower
was erected nearby. (App. 25-27). One member began having seizures when a cell
tower near her home was upgraded to 4G. (App. 26). Another, a former city
planner, hears the radiation, developed neurological, cardiac and respiratory
problems when a tower was erected near her home, and developed an unusual form
of lung cancer. (App. 26-27). Another, a psychotherapist and artist, was forced to
flee her home for the same reason and became homeless. (App. 27). Another, a
psychologist and author, became homeless for the same reason. (App. 27).
Another, a world-class athlete, was homeless for eight (8) years for the same
reason. (App. 27). Another, a physicist at Los Alamos National Laboratory, had to
leave his job for the same reason and almost became homeless. (App. 27).
Radiation from cell towers has cost these people their property, their liberty,
their livelihood, and nearly their lives. Can there be any question that these are the
types of fundamental interests protected by substantive due process? If so, then

28

they have a Constitutional right, at minimum, to notice and an opportunity to be
heard before their government injures them again. “The Due Process Clause of the
United States Constitution entitles each citizen to notice and an opportunity to be
heard prior to the deprivation of a fundamental right.” Hennigh v. City of Shawnee,
155 F.3d 1249, 1256 (10th Cir. 1998). And they are entitled to more than that.
“The Due Process Clause ‘guarantees more than fair process.’… In its substantive
mode, [it] provides protection against arbitrary and oppressive government action,
even when taken to further a legitimate governmental objective.” Seegmiller v.
LaVerkin City, 528 F.3d 762, 766-67 (10th Cir. 2008) (quoting Washington v.
Glucksberg, 521 U.S. 702, 719 (1997).
Under Chapter 27 as amended, and also under WCAIIA, the construction of
wireless telecommunications facilities on private property in all zoning districts is
subject to at least notice and comment prior to construction, and an appeals process
afterwards, but the construction of most wireless telecommunications facilities in
the public rights-of-way, just as close or closer to homes, in the same districts, are
not subject to notice, comment, or an appeals process. (App. 47).
The three (3) Mayoral Proclamations deprived Plaintiffs of their Procedural
and Substantive Due Process Rights for the same reason. Under the Mayor’s
Proclamations of Emergency (App. 138-143), the City suspended all land use
regulations for cell towers on City-owned land for six months, regardless of height,
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aesthetics, zoning district, proximity to homes or businesses, or anything else, and
regardless of whether they conformed to design standards or not. And not only did
the City suspend land use regulations, but it signed a contract with Verizon
Wireless in secret (App. 42) for the erection of seven wireless telecommunications
facilities (App. 41) on City-owned land without notice to anyone or an opportunity
for anyone to be heard. These are actions which not only violate the Due Process
rights of Plaintiffs, but suggest a deliberate and knowing effort to conceal and
deceive the public about these deprivations.
Section 704 prohibits States and local governments, including State and
local courts, from providing any remedy for Plaintiffs’ injuries by RF radiation,
without providing a substitute federal remedy.
Singly and jointly, Section 704, WCAIIA, the Mayoral Proclamations and
Ordinances Nos. 2016-42 and 2017-18 violate Procedural and Substantive Due
Process because they deprive Plaintiffs, who are threatened with immediate bodily
harm and loss of their property, not only of their right to notice, comment, and
appeal, but of any means of protesting or any remedy whatsoever for their injuries.
The district court below failed to rule on these important constitutional
questions. Instead, the district court relied (App. 797-798) on an unpublished New
York decision, Abraham v. Town of Huntington, 2018 WL 2304779 (E.D.N.Y.
2018), in which the plaintiffs failed to allege any specific injury to life, liberty or
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property. In Abraham, therefore, the court quite rightly found that the TCA
prohibited the city from taking health into consideration as long as the RF
emissions fell within the FCC’s guidelines. But that is not the question in this case.
Here Plaintiffs are not claiming a violation of the TCA, they are claiming that the
TCA is unconstitutional and that it may not prohibit their local officials from
protecting them from bodily harm and loss of property. The district court’s ruling
that “Plaintiffs’ claims fail as a matter of law” (App. 798) applies only within the
scope of the TCA’s pre-emptive effect, but does not reach the question of whether
that law is constitutional, which is the duty of federal courts under Article III,
Section 2, and which a court must decide when a complaint alleges a conflict
between law and Constitution. Marbury v. Madison, op. cit. The oft-cited TCA
pre-emption does not a create a blanket exemption from constitutional scrutiny
where fundamental interests are at stake. The separation of powers embodied in the
Constitution prevents the Congress from enacting laws that violate the Constitution
or interfere with the federal courts’ responsibility to defend the Constitution
against legislative and administrative overreach.
The district court’s attempt to distinguish the present case from Guertin v.
State of Michigan, 912 F.3d 907 (6th Cir. 2019) (App. 799-800) is erroneous. The
court in Guertin found that the lead-contaminated water supplied to citizens of
Flint, Michigan violated their fundamental right to bodily integrity because
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“‘individuals possess a constitutional right to be free from forcible intrusions on
their bodies against their will, absent a compelling state interest.’” Id. at 919
(citation omitted). (App. 799). That is exactly what Plaintiffs are alleging in this
case: a wireless facility in front of their home or business is a forcible intrusion on
their bodies against their will. The district court’s opinion that “Plaintiffs are wellaware of RFEs and have made purposeful decisions to avoid it” (App. 799) is
simply false. Plaintiffs are before this Court precisely because the rollout of 5G
means that there will shortly be antennas in front of every third to fifth house not
only throughout Santa Fe but throughout the world (App. 14) and it will be
impossible to avoid the radiation. It is even more intrusive and nonconsensual than
the lead in Flint’s water, because at least the residents of Flint could avoid the lead
by moving to another city. Plaintiffs live in Santa Fe and they are asking this Court
to restore their Constitutional rights to life, liberty and property in the place that is
their home.
Again, the district court states that unlike in Flint, “Plaintiffs also do not
allege Defendants have acted under false pretenses or have hidden RFEs from
them.” (App. 799). But that is precisely what Plaintiffs allege. Previously antennas
in the public rights-of-way in Santa Fe could not be erected without public notice,
notice to neighbors, a public hearing, and an appeals process. (App. 37-39, 47).
The City and State laws that Plaintiffs are challenging have abolished all public
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process and notice and make it impossible for Plaintiffs to be informed or discover
new sources of RFEs, except by getting sick and dying. The situation is equivalent
to the situation in Flint.
The district court also tried to equate public safety with health, but they are
not the same. Plaintiffs do not dispute that the rationale for better and faster
wireless telecommunications facilities is, inter alia, “to allow emergency
responders to better communicate.” (App. 798). But under the United States
Constitution this may not be done by confiscating property without just
compensation and due process and causing heart attacks, breathing problems,
seizures and cancer without the possibility of a remedy. Plaintiffs’ specific, wellpleaded allegations that this is so may not be dismissed on a Rule 12(b)(6) motion.
Plaintiffs must be allowed to prove these allegations at trial.
VI.

WCAIIA and Chapter 27 as Amended, Singly and Jointly, Constitute a
Taking without Just Compensation.
In enacting Ordinances Nos. 2016-42 and 2017-18, and in enacting

WCAIIA, the City has determined to authorize, and the State has determined to
require, the placement of wireless telecommunications facilities anywhere on the
streets and sidewalks of Santa Fe without regard to their proximity to homes and
businesses.
Plaintiffs Firstenberg and Steinhoff and the members of the Alliance are
already refugees from cell towers and antennas and have already lost previous
33

homes and businesses due to their proximity. (App. 25-30). The award of
franchises by the City for the placement of wireless telecommunications facilities
on the sidewalk directly in front of Plaintiffs’ homes and businesses, and their
exemption from land use regulations by the City and the State, will render
Plaintiffs’ present homes and businesses similarly uninhabitable and unusable and
is an unlawful confiscation of property without compensation.
The Supreme Court has described two (2) discrete categories of regulatory
deprivations that constitute takings under the Fifth Amendment that do not require
case-specific inquiry into the public interest advanced in support of the regulation:
The first encompasses regulations that compel the property owner to
suffer a physical “invasion” of his property. In general (at least with
regard to permanent invasions), no matter how minute the intrusion,
and no matter how weighty the public purpose behind it, we have
required compensation…
The second situation in which we have found categorical treatment
appropriate is where regulation denies all economically beneficial or
productive use of land.
Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1015 (1992). See also
United States v. Causby, 328 US 256, 266 (1946), in which frequent and regular
flights of army and navy aircraft over a homeowner’s land constituted a taking
under the Fifth and Fourteenth Amendments (“Flights over private land are not a
taking, unless they are so low and so frequent as to be a direct and immediate
interference with the enjoyment and use of the land”).
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Even when the invasion is by a private party, so long as the invasion is
authorized by the government, as it is in this case via the City’s issuance of
franchises to telecommunications companies, it is a taking under the Fifth and
Fourteenth Amendments. See Loretto v. Teleprompter Manhattan CATV Corp., in
which a New York law authorized cable companies to install cable along private
property:
This case presents the question whether a minor but permanent
physical occupation of an owner’s property authorized by government
constitutes a “taking” of property for which just compensation is due
under the Fifth and Fourteenth Amendments of the Constitution.
***
[A] permanent physical occupation authorized by government is a
taking without regard to the public interests that it may serve.
458 U.S. 419, 421, 426 (1982).
The regulations challenged in the present case are Fifth Amendment takings
under either criterion. RF radiation from a cell tower in front of someone’s house is
a permanent physical invasion of his or her property. Although RF radiation is
invisible to the eye, it passes through walls and invades a home. In addition, RF
radiation from a cell tower directly in front of someone’s business can deny that
person all economically beneficial or productive use of that property. Plaintiffs in
this case have suffered both types of deprivation from nearby cell towers. (App.
25-30, 36).
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Monetary compensation is not the only remedy for a Fifth Amendment
taking. “[A]s we explained in Duke Power Co. v. Carolina Environmental Study
Group, Inc., 438 U. S. 59, 71, n. 15 (1978), the Declaratory Judgment Act ‘allows
individuals threatened with a taking to seek a declaration of the constitutionality of
the disputed governmental action before potentially uncompensable damages are
sustained.’” Eastern Enterprises v. Apfel, 524 U.S. 498, 521 (1998). Plaintiffs are
doing just that in the present case.
The district court’s finding that “Plaintiffs do not allege their property has
been affected or that its value has decreased” (App. 801) is erroneous. Plaintiffs
Firstenberg and Steinhoff and the members of the Alliance have suffered complete
loss of their homes and businesses and many of them are refugees, having fled
homes that they had to abandon to save their lives when cell towers were erected
nearby. (App. 25-30, 34, 47, 50, 56, 62). The imminent threat to again take their
homes from them is sufficient cause for them to seek declaratory relief. Eastern
Enterprises v. Apfel, id.
The district court’s quotation from United States v. 1,606.00 Acres of Land,
Situated in Texas Cnty., State of Okla., contains an ellipsis that changes its
meaning. The district court quoted: “Possible future taking of property cannot give
rise to a present action, … and threat to condemn one’s property does not
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constitute a taking.” (App. 801). But here is the original sentence, without the
ellipsis:
Possible future taking of property cannot give rise to a present action
for damages. Moreover a threat to condemn one's property does not
constitute a taking.”
698 F.2d 402, 407 (10th Cir. 1983) (internal citation omitted) (emphasis added).
Plaintiffs in this case are not asking for damages and there is no uncertainty as to
the forthcoming taking. They are asking for a declaration that certain laws are
unconstitutional, which is exactly what the Supreme Court has said is the proper
remedy for an anticipated and certain taking of property.
VII. “Environment” Does Not Mean “Health” in Section 704 of the
Telecommunications Act of 1996.
Section 704 of the Telecommunications Act of 1996, 47 U.S.C. §
332(c)(7)(B)(iv), prohibits states from regulating cell towers on the basis of “the
environmental effects of radio frequency emissions.”
Plaintiffs assert that if Congress had meant “health effects” it would have
said so plainly. Many courts have interpreted “environmental effects” in Section
704 to mean “health effects,” but that interpretation has never been challenged and
the question has never been litigated.
When, as is the case here, a term is not defined by the statute, it is
appropriate for the court to interpret the word in accordance with its
ordinary, everyday meaning.
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United States v. State of New Mexico, 536 F.2d 1324, 1327-28 (10th Cir. 1976). In
the ordinary use of the words, “environment” is external to an organism and
“health” is internal. “Environment” means “the circumstances, objects or
conditions by which one is surrounded,” while “health” means “the general
condition of the body.” Merriam-Webster dictionary, www.merriam-webster.com.
The definition that the district court found in Black’s Law Dictionary does
not answer the question. Black’s Law Dictionary defines “environmental effects”
as the “natural or artificial disturbance of the physical, chemical, or biological
components that make up the environment.” Id. 238 (11th ed. 2019) (App. 805806). This simply refers the term “environmental effects” back to the term
“environment,” which Black’s Law Dictionary defines as “the natural world in
which living things dwell and grow.” Id. The word “health” does not appear in this
definition.
Although “environment” is not defined in the Telecommunications Act, it is
defined elsewhere in the United States Code. The Comprehensive Environmental
Response, Compensation and Liability Act defines “environment” as:
(A) the navigable waters, the waters of the contiguous zone, and the
ocean waters of which the natural resources are under the exclusive
management authority of the United States under the MagnusonStevens Fishery Conservation and Management Act [16 U.S.C. 1801
et seq.], and (B) any other surface water, ground water, drinking water
supply, land surface or subsurface strata, or ambient air within the
United States or under the jurisdiction of the United States.
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42 U.S.C. § 9601(8). This definition does not include humans or refer to human
health.
The Clean Air Act defines “adverse environmental effect” as “any
significant and widespread adverse effect, which may reasonably be anticipated, to
wildlife, aquatic life, or other natural resources, including adverse impacts on
populations of endangered or threatened species or significant degradation of
environmental quality over broad areas.” 42 U.S.C. § 7412(a)(7). It does not
mention human health.
When Congress has meant “health” it has always said so explicitly. The
Toxic Substances Control Act refers to “the health and environmental effects of
the relevant chemical substance,” 15 U.S.C. § 2604(a)(3)(B), and “information
relating to toxicity, persistence, and other characteristics which affect health and
the environment.” 15 U.S.C. § 2602(15)(A)(ii). The Federal Insecticide, Fungicide,
and Rodenticide Act refers to the protection of “health and the environment”
throughout. 7 U.S.C. §§ 136(q)(1)(F), 136(q)(1)(G), 136(x), 136w(c)(5),
136w(d)(1), etc. The Resource Conservation and Recovery Act addresses
“environment and health,” 42 U.S.C. §§ 6901(b). Its purpose is “to protect human
health and the environment,” 42 U.S.C. §§ 6921(d)(2), (d)(3)(E), (d)(4), (g), etc.
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Section 7 of the Energy Supply and Environmental Coordination Act is titled
“Protection of public health and environment.” 15 U.S.C. § 793.7
If the bill that was to become the Telecommunications Act of 1996 had said
“No State or local government or instrumentality thereof may regulate the
placement, construction, and modification of personal wireless service facilities on
the basis of the health effects of radio frequency emissions…,” Plaintiffs submit
that the bill would not have passed Congress.
Of importance also is that a court must make every effort to interpret a
statute to avoid constitutional difficulties:
“‘When the validity of an act of Congress is drawn into question, and
even if a serious doubt of constitutionality is raised, it is a cardinal
principle that this Court will first ascertain whether a construction of
the statute is fairly possible by which the question may be avoided.’”
Concrete Pipe and Products of Cal., Inc. v. Construction Laborers Pension Trust,
508 U.S. 602, 629 (1993) (citations omitted).
If “environment” is accorded either its common definition or its definition in
the United State Code, the serious questions raised about the constitutionality of
Section 704 in Plaintiffs’ Fourth, Eighteenth and Nineteenth Causes of Action
(App. 51-52, 69-72) could be avoided, and Plaintiffs could be restored their rights
to life, liberty and property. Plaintiffs could then testify about health without being

7
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penalized, their city government could protect them without the city being sued,
and Plaintiffs could go to court for a remedy when they were injured.
CONCLUSION
Plaintiffs have stated valid claims under the Constitution. The detailed
allegations in Plaintiffs’ Amended Complaint indicate violations of their First,
Fifth, and Fourteenth Amendment rights. This Court should allow those facts to be
proven at trial.
WHEREFORE,
1.

Plaintiffs request that the Court reverse the judgment of the district

court and remand the case for trial on Plaintiffs’ State as well as Federal claims.
2.

Plaintiffs request that the Court should find that “environmental

effects” does not mean “health effects” in Section 704.
3.

Plaintiffs request that the Court award them their costs and attorneys’

fees pursuant to 28 U.S.C. § 2412, and such other relief as the Court may deem just
and proper.
ORAL ARGUMENT
This case involves issues of constitutional law that have implications for the
health and environment of the nation. Plaintiffs-Appellants respectfully submit that
these issues are so important that the case should not be disposed of without oral
argument.
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ERIKA E. ANDERSON
The Law Offices of Erika E. Anderson
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July 13, 2020

42

CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMIT
This document complies with the type-volume limit of Fed. R. App. P.
32(a)(7)(B) because, excluding the parts of the document exempted by Rule 32(f),
this document contains 9,502 words.
This document complies with the typeface requirements of Fed. R. App. P.
32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because this
document has been prepared in a proportionally-spaced typeface using Word 2007
in Times New Roman.

/s/ Erika E. Anderson
Erika E. Anderson

43

CERTIFICATE OF DIGITAL SUBMISSION
I hereby certify that with respect to the foregoing:
(1) all required privacy redactions have been made per 10th Cir. R.
25.5;
(2) if required to file additional hard copies, that the ECF submission
is an exact copy of those documents;
(3) the digital submissions have been scanned for viruses with the
most recent version of a commercial virus scanning program,
Malwarebytes Antivirus Premium and Windows Defender for
Windows 10, June 9, 2020, and according to the program are free
of viruses.

/s/ Erika E. Anderson
Erika E. Anderson

44

CERTIFICATE OF SERVICE
I hereby certify that on this date of July 13, 2020, I served a copy of
Appellants’ Opening Brief electronically using the Court’s ECF system on the
following persons:
Gregory Ara Chakalian
Assistant Attorney General
Office of the Attorney General
P.O. Drawer 1508
Santa Fe, NM 87504
gchakalian@nmag.gov

Joshua R. Granata
Assistant Attorney General
Office of the Attorney General
P.O. Drawer 1508
Santa Fe, NM 87504-1508
jgranata@nmag.gov

Marcos D. Martínez
Senior Assistant City Attorney
City of Santa Fe
200 Lincoln Avenue
P.O. Box 909
Santa Fe, New Mexico 87504
mdmartinez@santafenm.gov

Cassandra Casaus Currie
Assistant United States Attorney
P.O. Box 607
Albuquerque, New Mexico 87103
cassandra.currie@usdoj.gov

Stephen Ehrlich
Trial Attorney
United States Department of Justice
Civil Division, Federal Programs Branch
1100 L Street, NW
Washington, DC 20005
stephen.ehrlich@usdoj.gov

/s/ Erika E. Anderson
Erika E. Anderson

45

Case 1:18-cv-01209-KG-JHR Document 72 Filed 05/06/20 Page 1 of 25

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
SANTA FE ALLIANCE FOR PUBLIC HEALTH
AND SAFETY; ARTHUR FIRSTENBERG; and
MONIKA STEINHOFF,
Plaintiffs,
vs.

Civ. No. 18-1209 KG/JHR

CITY OF SANTA FE, NEW MEXICO and
HECTOR BALDERAS, Attorney General of
New Mexico; and the UNITED STATES OF AMERICA,
Defendants.

MEMORANDUM OPINION AND ORDER
This matter comes before the Court upon Defendant City of Santa Fe’s Amended Motion
to Dismiss for Failure to State a Claim, (Doc. 21), filed February 11, 2019; Plaintiffs’ response to
Defendant City of Santa Fe’s Motion to Dismiss, (Doc. 22), filed February 25, 2019; Defendant
City of Santa Fe’s reply, (Doc. 25), filed March 11, 2019; and Plaintiffs’ surreply, (Doc. 38),
filed April 10, 2019. Also before the Court is Defendant United States’ Motion to Dismiss,
(Doc. 46), filed May 31, 2019; Plaintiffs’ response to the United States’ Motion to Dismiss,
(Doc. 56), filed July 8, 2019; Defendant United States’ reply, (Doc. 57), filed July 31, 2019;
Plaintiffs’ surreply, (Doc. 61), filed August 7, 2019; and Plaintiffs’ Notice of Supplemental
Authority, (Doc. 71), filed January 21, 2020. Having considered the Motions to Dismiss, the
accompanying briefs, and the relevant law, the Court grants both Motions to Dismiss.1

1

Because Defendants move for dismissal on substantially similar bases and incorporate each
other’s arguments, the Court considers the motions together.
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I.

Background
Plaintiffs are residents of the City of Santa Fe who allege they have been injured by radio

frequency (RF) waves emitted by wireless telecommunications facilities, such as cell towers and
antennae that connect cell phones to the broader telecommunications network for calls and
internet access. (Doc. 19) at 1-15. They state RF emissions (RFEs) are detrimental to human
health and lead to increases in cancer, neurological and immunological disorders, and other
diseases and symptoms. Plaintiffs also assert that RFEs harm the environment, causing changes
in animal behavior, decreases in reproduction, increases in mortality, and negative impacts to the
health of both animals and plants. Id.
Plaintiffs bring this action to challenge federal, state, and city laws regarding the
permitting and regulation of wireless telecommunications infrastructure. Specifically, Plaintiffs
challenge: (1) the Telecommunications Act of 1996, 47 U.S.C. § 332(c)(7)(B)(iv)-(v) (Section
704), which prohibits states and municipalities from considering the environmental effects of
RFEs when making siting decisions for wireless telecommunications facilities; (2) the City of
Santa Fe’s repeal of land use regulations and notice requirements regarding RF emitting
telecommunications facilities (Ordinance Nos. 2016-42 and 2017-18); (3) three executive
Proclamations issued by the Mayor of Santa Fe temporarily suspending the city’s Land
Development Code with respect to telecommunications properties on city-owned property; and
(4) the State of New Mexico’s Wireless Consumer Advanced Infrastructure Investment Act
(WCAII), NMSA 1978, §§ 63-9I-4(C) and 63-9I-5(B) (Repl. Pamp. 2018), which permits RF
emitting antennae and supporting structures in public rights-of-way. Id. at 2-3.
Plaintiffs argue these laws “remove all public protection from injurious facilities in the
public right-of-way, infringe on the public’s right to speak about a danger to their own health,
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eliminate all public participation into the siting of such facilities, and deprive injured parties of
any remedy for their injuries.” Id. at 14. Therefore, Plaintiffs “seek a declaration that these
laws, and any other laws that may be enacted by their City, their State, or the United States, that
would deprive them of any means of protecting themselves from RF radiation and of any remedy
for injury by such radiation, are unconstitutional, and to enjoin enforcement of these laws.” Id.
at 15.
Plaintiffs assert the Court has jurisdiction over their federal claims under 28 U.S.C. §
1331 (federal question jurisdiction), 28 U.S.C. §§ 2201 and 2202 (Declaratory Judgement Act),
and 28 U.S.C. § 1343(a)(3) (civil rights claims), and that the Court may exercise supplemental
jurisdiction over their state law claims pursuant to 28 U.S.C. § 1367. Id. at 22-23. Plaintiffs
bring a total of twenty-two claims under federal and state law alleging violations of the United
States and New Mexico Constitutions, New Mexico State Statutes, and Santa Fe’s City Code and
Charter. Id. at 37-67. Plaintiffs ask the Court to enjoin Defendants from enforcing Chapter 27 as
amended by Ordinance Nos. 2016-42 and 2017-18, the WCAIIA, and Section 704 of the TCA.
Plaintiffs also ask the Court to prohibit Defendants from granting any additional franchises and
operating any cell towers or antennae erected under existing franchises or the Mayor’s
proclamations. Id. at 67-68. Finally, Plaintiffs ask the Court to enjoin the United States “from
adopting or enforcing any law that prohibits States or local governments, with respect to wireless
telecommunications facilities, from enforcing land use regulations in the public rights-of-way.”
Id. at 68.
Defendants move to dismiss all of Plaintiffs’ claims for lack of standing and for failure to
state a claim under Fed. R. Civ. P. 12(b)(1) and (b)(6). (Docs. 21 and 46).

3
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II.

Statutory and Legal Framework
The Telecommunications Act of 1996 (TCA) created uniform regulations for the wireless

industry and vested enforcement and regulatory authority in the centralized Federal
Communications Commission (FCC). 47 U.S.C. § 151. Section 704 of The TCA, codified at 47
U.S.C. § 332(c)(7), preserves local government control over “decisions regarding the placement,
construction, and modification of personal wireless services facilities,” but places several
limitations on that power. 47 U.S.C. §§ 332(c)(7)(A) and (B); see also FCC v. League of Women
Voters, 468 U.S. 364, 376 (1984) (explaining the commerce clause confers on Congress the
authority to regulate telecommunications). The limiting provision at issue here is clause iv,
which prohibits local governments from regulating “the placement, construction, and
modification of personal wireless service facilities on the basis of the environmental effects of
radio frequency emissions to the extent that such facilities comply with the [FCC’s] regulations
concerning such emissions.” 47 U.S.C. § 332(c)(7)(B)(iv).
Chapter 27 of the Santa Fe City Code regulates telecommunications facilities in the City
of Santa Fe. On November 9, 2016, the City adopted Ordinance 2016-42 to amend Chapter 27
to, in part, authorize franchisees to use public rights-of-way to provide telecommunications
services. Ordinance 2016-42 (amending SFCC 1987 § 27-2.4(D) (2017)). On August 30, 2017,
the City adopted Ordinance 2017-18, which repealed many franchise application requirements in
order to streamline the land use review process for telecommunications facilities in public rightsof-way. Ordinance 2017-18 (amending SFCC 1987 §§ 27-2.19(C), (E), and (G) (2017)).
Similarly, the WCAIIA exempts both new antennae and supporting structures for antennae from
land use review. NMSA 1978, §§ 63-9I-4(C) and 63-9I-5(B) (Repl. Pamp. 2018).
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In addition, on November 21, December 13, and December 26, 2017, the City Mayor
issued Proclamations of Emergency due to “insufficient telecommunications capacity in the City,
which have caused or are causing danger, or injury, or damage to persons and property within the
City.” (Docs. 19-5, 19-6, 19-7). Through these proclamations, the Mayor authorized the
installation of temporary or mobile wireless telecommunications facilities on City of Santa Fe
property, pending review and approval of permanent facilities, to allow emergency responders to
better communicate with their departments, other agencies, and the public. Seven short cell
towers have been built on City land pursuant to these proclamations. (Doc. 19) at 2-3, 20.
III.

Standard of Review
In evaluating a motion to dismiss under Rule 12(b)(1) for lack of subject matter

jurisdiction, or under Rule 12(b)(6) for failure to state a claim, the Court “accept[s] as true all
well-pleaded factual allegations in the complaint and view[s] them in the light most favorable to
[Plaintiffs].” Garling v. United States Environmental Protection Agency, 849 F.3d 1289, 1292
(10th Cir. 2017). Nevertheless, the Court will not credit “[t]hreadbare recitals of the elements of
a cause of action, supported by mere conclusory statements.” Ashcroft v. Iqbal, 556 U.S. 662,
678 (2009). The Court is also not “bound to accept as true a legal conclusion couched as a
factual allegation.” Id. (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). “To
survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true,
to state a claim to relief that is plausible on its face.” Id. (citing Twombly, 550 U.S. 544, 570
(2007)). In addition, the Court must “draw on its judicial experience and common sense” to
determine whether the facts as alleged “permit the court to infer more than the mere possibility
of misconduct.” Id. at 679.

5
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IV.

Discussion
A. Plaintiffs’ Standing
Federal courts are of limited jurisdiction, empowered by Article III of the Constitution to

hear only cases or controversies. Lujan v. Defenders of Wildlife, 504 U.S. 555, 559 (1992); Safe
Streets Alliance v. Hickenlooper, 859 F.3d 865, 878 (10th Cir. 2017). An “essential and
unchanging part of the case-or-controversy requirement” is the “irreducible constitutional
minimum of standing.” Lujan, 504 U.S. at 560. “The burden of establishing a federal court’s
subject matter jurisdiction rests upon the party asserting jurisdiction.” Safe Streets Alliance, 859
F.3d at 878. To satisfy this burden, Plaintiffs must show: (1) they have suffered an “injury in
fact” that is (a) concrete and particularized and (b) actual and imminent, not conjectural or
hypothetical; (2) the injury is fairly traceable to the challenged actions of Defendants; and (3) it
is likely, as opposed to merely speculative, that the injury will be redressed by a favorable
decision. Collins v. Daniels, 916 F.3d 1302, 1312 (10th Cir. 2019).
1. Injury in Fact
On January 11, 2018, Plaintiffs brought a similar suit against the City of Santa Fe
challenging Ordinance Nos. 2016-42 and 2017-18 and the Mayor’s 2017 proclamations. Santa
Fe Alliance, et al. v. City of Santa Fe, Civ. No. 18-32 JAP/SCY. In that case, the Honorable
James A. Parker found that Plaintiffs did not have standing to bring their claims because their
allegations of physical harm were based on generalized statements of increased health incidents
and risks related to the worldwide proliferation of RF radiation, which were not traceable to the
challenged ordinances or proclamations. Civ. No. 18-32, Doc. 40, at 7-9. At that time, Plaintiffs
alleged the possibility of future harm as a result of the City of Santa Fe’s plans to authorize
wireless telecommunications facilities on public rights-of-way. However, because Plaintiffs had
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“no information as to whether any new facilities would be placed near Plaintiffs’ homes or
businesses or in any locations that will result in concrete, actual, and particularized injury to
Plaintiffs,” the court concluded Plaintiffs’ allegations were not sufficient to establish an injury in
fact and dismissed Plaintiffs’ claims without prejudice for lack of standing. Id. at 8.
Here, however, Plaintiffs have alleged specific injuries stemming from Defendants’
actions. Specifically, Plaintiffs state Section 704 precluded City councilors from considering
their testimony about RF effects at the hearings held on Ordinance Nos. 2016-42 and 2017-18.
(Doc. 19) at 29-30. Plaintiffs claim this violated their due process and First Amendment rights
and resulted in the City awarding franchises to five telecommunications companies and allowing
the franchisees to install antennae on public rights-of-way. Id. at 33-34. Moreover, Plaintiffs
Firstenberg and Steinhoff state that the towers built pursuant to the Mayor’s proclamations have
restricted their mobility and access to City services and functions, such as public meetings. Id. at
19-20, 31-32 (noting the towers are near a fire station, the City’s Water Division, a public
recreation center, a public community center, a public parking garage, the City’s water treatment
plant, and City hall). Therefore, because Plaintiffs now allege that RFEs from facilities that were
authorized by Defendants are affecting them in concrete ways and will continue to do so, their
injuries are concrete and particularized, actual and imminent, and not conjectural or hypothetical.
See Lujan, 504 U.S. at 560; cf. Ctr. for Biological Diversity v. United States Dept. of Interior,
563 F.3d 466, 478 (D.C. Cir. 2009) (finding no standing because plaintiffs could “only aver that
any significant adverse effects of climate change ‘may’ occur at some point in the future”).
Accordingly, the Court finds that Plaintiffs have remedied the deficiencies in their previous
lawsuit regarding their allegations of injuries in fact.

7

A-007

Case 1:18-cv-01209-KG-JHR Document 72 Filed 05/06/20 Page 8 of 25

2. Traceable to Defendants’ Actions
The United States argues Plaintiffs cannot establish standing because their injuries are not
traceable to the actions of a federal agency or officer. (Doc. 46) at 17-24. Because Section 704
of the TCA does not mandate or prohibit any state or local action, and instead merely eliminates
one factor from consideration when states and localities make decisions regarding the placement
of wireless telecommunications facilities, the United States asserts that Plaintiffs’ “quarrel lies,
not with the United States, but with the State Defendants’ independent land-use decisions.” Id.
at 20. Similarly, the United States argues it is immune from Plaintiffs’ claims because Plaintiffs
fail to allege that an agency or federal officer has acted improperly or failed to act. Id. at 22-24.
Congress enacted the TCA “to provide a pro-competitive, deregulatory national policy
framework to accelerate rapidly private sector deployment of advanced telecommunications and
information technologies and services.” Cellular Telephone Co. v. Town of Oyster Bay, 166
F.2d 490, 493 (2d Cir.1999) (quoting H.R. Conf. Rep. No. 104-458, at 206 (1996), reprinted in
1996 U.S.C.C.A.N. 124, 124). One way Congress sought to encourage the rapid expansion of
telecommunication services was to reduce the impediments imposed by local governments on the
installation of facilities for wireless service. See City of Rancho Palos Verdes v. Abrams, 544
U.S. 113, 115 (2005). Therefore, Congress added § 332(c)(7) to impose some limits on state and
local governmental authority to regulate the location, construction, and modification of such
facilities. Id.
It has been well established that Congress did not exceed its constitutional authority by
enacting these preemption provisions. See City of New York v. FCC, 486 U.S. 57, 63-64 (1988)
(“[T]he FCC has broad preemption authority [under the TCA].”); Cellular Phone Taskforce v.
FCC, 205 F.3d 82, 96 (2d Cir. 2000), cert. denied, 531 U.S. 1070 (2001) (“Congress may
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preempt state and local governments from regulating the operation and construction … of
personal wireless communications facilities.”). In Cellular Phone Taskforce, the court addressed
challenges to the FCC guidelines that established the health and safety standards of RF emissions
and compliance guidelines under the National Environmental Policy Act. 205 F.3d at 96. The
Court held the FCC acted reasonably in relying on the American National Standards Institute and
National Council on Radiation Protection and Measurements and concluded the TCA’s
preemption provision did not violate the Tenth Amendment. Id. at 96-97.
Under this framework, a person may sue under the TCA if they are affected by “any final
action or failure to act by a State or local government or any instrumentality thereof that is
inconsistent with this subparagraph.” 47 U.S.C. § 332(c)(7)(B)(v). However, Plaintiffs do not
allege the facilities authorized by the City or the Mayor’s proclamations exceed the RF emission
limits established by the FCC or are otherwise inconsistent with the TCA. Therefore, Plaintiffs
lack standing to sue under the TCA. See Drago v. Garment, 691 F.Supp.2d 490, 494 (S.D.N.Y.
2010) (holding plaintiff lacked standing under TCA to enjoin city from erecting wireless
facilities because TCA does not allow party to “bring an action in federal court for the adverse
effects flowing from the granting of a request to construct personal wireless service facilities”).
In addition, when a person is adversely affected by an action or failure to act by a state or
local government that is inconsistent with clause iv (which prohibits regulation on the basis of
the environmental effects of radio frequency emissions), that party “may petition the [FCC] for
relief.” 47 U.S.C. § 332(c)(7)(B)(v); see also 47 U.S.C. § 151 (vesting TCA’s enforcement and
regulatory authority in the FCC). Accordingly, because the United States cannot enforce the
provisions of the TCA, Plaintiffs lack standing to bring TCA claims against the United States.
See Kitchen v. Herbert, 755 F.3d 1193, 1201 (10th Cir. 2014) (finding no standing where
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plaintiff sought relief against defendant with no power to enforce challenged statute because
“causation element of standing requires the named defendants to possess authority to enforce the
complained-of provision”). The FCC is not a party to this case and Plaintiffs have not moved to
add them as a party.2
The United States also contends it has not waived sovereign immunity for Plaintiffs’
claims. While Congress has waived sovereign immunity in most suits against the United States
for non-monetary relief, such suits require the party to “stat[e] a claim that an agency or an
officer or employee thereof acted or failed to act in an official capacity or under color of legal
authority.” 5 U.S.C. § 702; Simmat v. United States Bureau of Prisons, 413 F.3d 1225, 1233
(10th Cir. 2005). Again, Plaintiffs do not bring this action against the FCC and do not claim that
a federal official acted or failed to act. Consequently, the Court finds the United States has not
waived sovereign immunity for claims alleging violations of the TCA. See City of Rancho Palos
Verdes, Calif. v. Abrams, 544 U.S. 113, 127 (2005) (holding TCA precludes Section 1983 suits
alleging violations of the Act).
Based on the foregoing, the Court concludes that Plaintiffs lack standing to bring claims
under the TCA. However, Plaintiffs also raise constitutional claims that Defendants have
violated their rights under the First, Fifth, and Fourteenth Amendments by enacting laws that
prevent the consideration of environmental and health effects of RFEs when authorizing
telecommunications facilities. See (Doc. 19) at 37-62 (Counts 1, 2, 3, 4, 18, and 19); (Doc. 56)
at 19 (stating Plaintiffs’ “injuries have been caused directly by the action of the United states in
adopting Section 704 and by the FCC in enforcing it”). As such, Plaintiffs’ claimed

While Plaintiffs state in their response to Defendant United States’ Motion to Dismiss that they
would like to amend their complaint to add the FCC as a party, this request is not properly before
the Court. See Fed. R. Civ. P. 7(b)(1) (“A request for a court order must be made by motion.”).
10
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constitutional injuries are the result of Defendants’ interpretation of and reliance on Section 704.
Moreover, the United States’ argument that Plaintiffs’ injuries are caused by the State
Defendants’ independent land-use decisions is unavailing because “fairly traceable” does not
require a defendant’s action to be “the very last step in the chain of causation.” Bennett v. Spear,
520 U.S. 154, 169 (1997) (finding plaintiffs had standing to challenge federal law even though
subsequent decisions by other governmental entities also caused harm, explaining “fairly
traceable” prong “does not exclude injury produced by determinative or coercive effect upon the
action of someone else”). Therefore, the Court concludes Plaintiffs’ constitutional claims are
fairly traceable to Defendants’ actions. See Massachusetts v. E.P.A., 549 U.S. 497, 516 (2007)
(“The parties’ dispute turns on the proper construction of a congressional statute, a question
eminently suitable to resolution in federal court.”); Wilson v. Stocker, 819 F.2d 943, 947 (10th
Cir. 1987) (finding standing to sue state government official when challenging constitutionality
of state statue); Cellular Phone Taskforce, 205 F.3d at 96-97 (considering challenge to
constitutionality of the TCA).
3. Redressability
While no Defendant challenges Plaintiffs’ standing on the basis of whether their injuries
would be redressable by a favorable decision, Plaintiffs argue in their Notice of Supplemental
Authority that they satisfy this prong. (Doc. 71). Plaintiffs rely on Juliana v. United States,
where the Ninth Circuit found the plaintiffs lacked standing to bring broad constitutional claims
challenging the government’s use and authorization of fossil fuels. 947 F.3d 1159 (9th Cir.
2020). That court held that the plaintiffs sufficiently alleged injuries in fact that were caused by
the defendants, but found the injuries could not be redressed by the court because the remedy
plaintiffs sought would require the court to demand action by the legislative and executive
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branches and engage in policy making, continuous supervision, and remediation. Id. at 1171-72
(stating “it is beyond the power of an Article III court to order, design, supervise, or implement
the plaintiffs’ requested remedial plan” which “would necessarily require a host of complex
policy decisions entrusted … to the wisdom and discretion of the executive and legislative
branches”) (citing Collins v. City of Harker Heights, Tex., 503 U.S. 115, 128-29 (1992)).
Unlike the plaintiffs in Juliana, Plaintiffs here do not ask the Court to demand action by
another branch of government or engage in policy making or supervision. Instead, Plaintiffs
seek a ruling that laws that prevent local governments from considering the harmful effects of
RFEs are unconstitutional. Accordingly, Plaintiffs are correct that their claims are
distinguishable from those in Juliana, where the court emphasized the plaintiffs did not assert the
violation of a procedural right or an otherwise “discrete and particularized injury necessary for
Article III standing.” Id. at 1174. Therefore, the Court finds Plaintiffs injuries will likely be
redressed by a favorable decision. See Larson v. Valente, 456 U.S. 228, 244 n.15 (1982) (“[A]
plaintiff satisfies the redressability requirement when he shows that a favorable decision will
relieve a discrete injury to himself. He need not show that a favorable decision will relieve his
every injury.”).
For the foregoing reasons, the Court concludes that the Plaintiffs have established
standing to bring their constitutional claims but lack standing to bring claims under the TCA.
B. Plaintiffs’ Federal Claims
Having found Plaintiffs have standing to bring their constitutional claims, the Court now
considers Defendants’ motions to dismiss these claims for failure to state a claim under Fed. R.
Civ. P. 12(b)(6). (Docs. 21 and 46).
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1. Due Process Claims
Plaintiffs’ First, Second, and Eighteenth Claims allege Section 704, the ordinances
amending Chapter 27, the WCAIIA, and the Mayor’s proclamations, violate Plaintiffs’
substantive and procedural due process rights under the Fifth and Fourteenth Amendments to the
United States Constitution. (Doc. 19) at 37-40, 59-60. Specifically, Plaintiffs allege that the
siting of wireless telecommunications facilities without consideration of their environmental and
health effects prevents Plaintiffs from being safe at home, traveling the public streets, working,
and otherwise providing for their basic needs. Id. Defendants argue these claims should be
dismissed because Plaintiffs fail to establish a constitutionally cognizable life, liberty, or
property interest. (Doc. 21) at 3-6; (Doc. 25) at 9-10; (Doc. 57) at 11-13; (Doc. 46) at 31-32.
The federal government by the Fifth Amendment, and the states by the Fourteenth
Amendment, are prohibited from, among other things, depriving a party of life, liberty, or a
protected property interest without due process of law. U.S. Const. amends. V; XIV, § 1.
Procedural due process ensures a party will not be deprived of life, liberty, or property without
engaging fair procedures to reach a decision, while substantive due process ensures a party will
not be deprived of life, liberty, or property for an arbitrary reason regardless of the procedures
used to reach that decision. See Mitchell v. City of Moore, Okla., 218 F.3d 1190, 1198 (10th Cir.
2000); Hennigh v. City of Shawnee, 155 F.3d 1249, 1253 (10th Cir. 1998).
Plaintiffs assert that telecommunications facilities built on public rights-of-way harm
their health, ability to travel, and ability to live in their homes. (Doc. 22) at 2-9. Therefore,
Plaintiffs argue the laws allowing these facilities without consideration of their RFEs deprive
Plaintiffs of their rights to life, liberty, and property. Id. at 38 (“The actions of the City and the
State, separately and jointly, have deprived Plaintiffs of the reasonable expectation of a home
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without radiation.”); id. at 39 (“The actions of the Mayor, as enforced by the City, have deprived
Plaintiffs of the reasonable expectation of a home without radiation.”). However, to have a
constitutionally protected right under the due process clause, a party “clearly must have more
than an abstract need or desire for it … [and] must, instead, have a legitimate claim of
entitlement to it.” Bd. of Regents of State Colleges v. Roth, 409 U.S. 564, 577 (1972). In
addition, to have a legitimate claim of entitlement, there must be “a certainty or a very strong
likelihood that the benefit would have been granted.” Gagliardi v. Vill. of Pawling, 18 F.3d 188,
192 (2nd Cir. 1994).
In Abraham v. Town of Huntington, the plaintiffs similarly claimed the town deprived
them of their procedural and substantive due process rights because it did not take into account
the health effects of RFEs in approving telecommunications facilities on public rights-of-way
near the plaintiffs’ homes. 2018 WL 2304779, *1-2 (E.D.N.Y.). In considering these claims, the
court noted that Section 704 of the TCA preempted the town from making a siting decision on
the basis of the effects of RFEs. Id. at *8 (“Congress intended the FCC act as the exclusive
regulator regarding RF interference.”). As a result, the court reasoned that the plaintiffs’
requested relief failed as a matter of law so long as there was no factual dispute that the RF
interference fell within the FCC guidelines. Id. (“In other words, as long as there is no factual
dispute as to whether the RF interference fall[s] within the FCC guidelines, an attempt by the
Town to make a determination as to an application or permit based on the risks posed by RF
interference would be preempted by federal law.”). In addition, the court found the plaintiffs
could not state a claim for procedural or substantive due process violations because “the
Plaintiffs cannot show a constitutional entitlement to the denial of a permit for the installation of
wireless facilities on public rights-of-way.” Id. at *11 (“As the Court has determined that the
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Plaintiffs lack a valid property interest in the approval of the installation of wireless facilities on
public rights-of-way, the Court need not address the second requirement of a procedural or
substantive due process claim.”).
Here, Plaintiffs’ due process claims fail for the same reasons. As explained above, the
TCA has explicitly preempted states and localities from considering the environmental effects of
RFEs in their siting decisions. Therefore, Plaintiffs’ claims fail as a matter of law in that they
assert the State, City, and Mayor, have violated their due process rights because they did not
consider RFEs. Moreover, the Tenth Circuit has explained that for land use regulations to “be
declared unconstitutional on due process grounds, the provisions must be clearly arbitrary and
unreasonable, having no substantial relation to the public health, safety, morals, or general
welfare, and if the validity of the land classification is fairly debatable the legislative judgment
must control.” Messiah Baptist Church v. County of Jefferson, State of Colo., 859 F.2d 820, 822
(10th Cir. 1988). The challenged laws here have been enacted to provide consistent and highquality telecommunications services and technologies for public safety reasons. See City of
Ranchos Palos Verdes, 544 U.S. at 115-16 (“Congress enacted the Telecommunications Act of
1996 to promote competition and higher quality in American Telecommunications services and
to encourage the rapid deployment of new telecommunications technologies.”) (citation
omitted); Chapter 27-1(E) of the Santa Fe City Code (“The purposes of this chapter are to …
enhance the ability of the providers of telecommunications services to provide such services to
the community quickly, effectively, and efficiently.”); (Doc. 19-5, 19-6, 19-7) (Mayor’s
Proclamations of Emergency authorizing temporary or mobile wireless telecommunications
facilities on City property to allow emergency responders to better communicate with their
departments, other agencies, and the public because “an emergency exists in the City resulting
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from insufficient telecommunications capacity in the City, which have caused or are causing
danger, or injury or damage to persons and property within the City”).
In response to the City of Santa Fe’s Motion to Dismiss, Plaintiffs rely on cases finding a
fundamental right to “bodily integrity” to support their due process claims. (Doc. 22) at 5-6. For
example, Plaintiffs rely on Guertin v. State of Michigan, where the plaintiffs alleged violation of
their due process rights because government officials supplied lead-contaminated water that
resulted in dangerously high blood-levels. 912 F.3d 907 (6th Cir. 2019). The Sixth Circuit
explained that a constitutional right to bodily integrity means “individuals possess a
constitutional right to be free from forcible intrusions on their bodies against their will, absent a
compelling state interest.” Id. at 919 (citation omitted). The Court held the plaintiffs sufficiently
pled their due process claims and compared the case to nonconsensual intrusion cases involving
forced medication or government experiments on unknowing and unwilling patients. Id. at 92021 (explaining facts of case similar to cases where government is accused of “[i]nvoluntarily
subjecting nonconsenting individuals to foreign substances with no known therapeutic value—
often under false pretenses and with deceptive practices hiding the nature of the interference”).
Here, however, Plaintiffs do not claim their exposure to RFEs is unknowing. Instead,
Plaintiffs are well-aware of RFEs and have made purposeful decisions to avoid it. (Doc. 19) at
16-20 (documenting Plaintiffs’ actions taken to avoid RFEs). Plaintiffs also do not allege
Defendants have acted under false pretenses or have hidden RFEs from them. See Guertin, 912
F.3d at 921 (emphasizing bodily integrity due process violation involved plaintiffs unknowingly
receiving substances detrimental to their health while “government officials engaged in conduct
designed to deceive the scope of the bodily invasion”); see also Washington v. Harper, 494 U.S.
210, 221-22 (1990) (“The forcible injection of medication into a nonconsenting person’s body
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represents a substantial interference with that person’s liberty.”). No such allegations have been
made here and Plaintiffs have not persuaded the Court to extend the right to bodily integrity to
encompass a right to live in an environment free from RFEs. See Guertin, 912 F.3d at 921-22
(“[T]he Constitution does not guarantee a right to live in a contaminant-free, healthy
environment.”); Nat’l Sea Clammers Ass’n v. City of New York, 616 F.2d 1222, 1238 (3d Cir.
1980), vacated on other grounds sub nom., Middlesex Cnty. Sewerage Auth. v. Nat’l Sea
Clammers Ass’n, 453 U.S. 1 (1981) (“[T]here is no constitutional right to a pollution-free
environment.”); Lake v. City of Southgate, 2017 WL 767879, at *4 (E.D. Mich.) (“[W]henever
federal courts have faced assertions of fundamental rights to a ‘healthful environment’ or to
freedom from harmful contaminants, they have invariably rejected those claims.”); Barnett v.
Carberry, 2010 WL 11591776, at *8 (D.Conn.), aff’d 420 Fed. Appx. 67 (2d Cir. 2011)
(“[T]here is no recognized constitutional right to a healthful environment or to be free from a
particular level of [electromagnetic field] exposure.”).
For the reasons stated above, Plaintiffs due process claims must be dismissed because
they have not alleged a violation of a constitutionally protected right.
2. Takings Claim
Plaintiffs also claim that the ordinances amending Chapter 27 and the WCAIIA have
resulted in an unconstitutional taking because the placement of wireless telecommunications
facilities on public rights-of-way “will render [Plaintiffs’] homes and businesses uninhabitable
and unusable and is an unlawful confiscation of property without compensation.” (Doc. 19) at
40 (Third Claim).
In order to state a claim for an unconstitutional taking, a plaintiff must allege either a
physical taking, a “total regulatory taking,” an interference with the plaintiff’s rights in the
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property, or an improper land use condition. Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 548
(2005). Plaintiffs argue the challenged laws result in an unconstitutional taking because “RF
radiation from a cell tower in front of someone’s house is a permanent physical invasion of his or
her property,” and can “deny that person all economically beneficial or productive use of that
property.” (Doc. 22) at 8. However, in order to state a takings claim, a plaintiff must allege that,
as the owner of the property, the plaintiff “has been called to sacrifice all economically beneficial
uses in the name of the common good, that is to leave his property economically idle.” Lucas v.
South Carolina Coastal Council, 505 U.S. 1003, 1018 (1992). Plaintiffs do not allege their
property has been affected or that its value has decreased. Instead, Plaintiffs state that “no
wireless telecommunications facilities in Santa Fe are on the sidewalk in front of homes and
businesses.” (Doc. 22) at 9. Because Plaintiffs do not claim a physical occupation of their
property, or that their property has been singled out, restricted, or regulated in any way, the Court
concludes their takings claim fails as a matter of law. See, e.g., United States v. 1,606.00 Acres
of Land, Situated in Texas Cnty., State of Okla., 698 F.2d 402, 407 (10th Cir. 1983) (“Possible
future taking of property cannot give rise to a present action, … and threat to condemn one’s
property does not constitute a taking.”); Long Island Lighting Co. v. Suffolk County, N.Y., 604
F.Supp. 759, (E.D.N.Y. 1985) (rejecting takings claim based on plaintiff’s allegation that its
property may be taken at future time).
3. First Amendment Claims (Right to Petition and Freedom of Speech)
Plaintiffs next claim their First Amendment rights to petition and for free speech have
been violated because the ordinances amending Chapter 27, the WCAIIA, and Section 704,
prevent them from testifying about the harmful effects of RF radiation produced by
telecommunications facilities. (Doc. 19) at 41 (Fourth Claim) and 60-63 (Nineteenth and
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Twentieth Claims). Plaintiffs assert that because Section 704 prohibits local regulation of
telecommunications facilities on the basis of RFEs, Plaintiffs’ speech about the effects of RFEs
has been disregarded and unconstitutionally restricted. Id. at 62.
The First Amendment guarantees “the right of the people … to petition the Government
for a redress of grievances.” McDonald v. Smith, 472 U.S. 479, 481 (1985). In addition, the
First Amendment prohibits the government from suppressing speech on the basis of its content,
including in advance of its actual expression. Nebraska Press Assn. v. Stuart, 427 U.S. 539, 570
(1976) (explaining “prior restraint” on speech is law, regulation, or judicial order that
preemptively suppresses speech or provides for its suppression at discretion of government
officials and based on speech’s content). However, “[t]o qualify as a content-based ‘regulation
of speech,’ a statute must restrict speech or expressive conduct in the first place.” Initiative &
Referendum Inst. v. Walker, 450 F.3d 1082, 1104 (10th Cir. 2006); U.S. West, Inc. v. FCC, 182
F.3d 1224, 1232 (10th Cir. 1999) (“As a threshold requirement for the application of the First
Amendment, the government action must abridge or restrict protected speech.”).
None of the laws Plaintiffs are challenging prohibit speech on the effects of RFEs.
Indeed, Plaintiffs state they “have participated in every approval process and have testified to
their injuries and losses at every public hearing for every proposed telecommunications
ordinance and every proposed telecommunications facility in Santa Fe from 2005 to the present.”
(Doc. 19) at 26. In addition, Plaintiffs state that at the hearings held on Ordinance Nos. 2016-42
and 2017-18, “[t]he preponderance of the public testimony … was about health.” Id. at 29.
Plaintiffs have also filed multiple lawsuits about this issue. See, e.g. Santa Fe Alliance, et al. v.
City of Santa Fe, Civ. No. 18-32 JAP/SCY, Firstenberg v. City of Santa Fe, Civ. No. 11-8
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JAP/WDS. Therefore, Plaintiffs fail to state a claim that they have not been able to petition or
speak about the health effects of RFEs.
Instead, the crux of Plaintiffs’ First Amendment claims is that, because of the preemptive
effects of Section 704, local government officials are unable to act on Plaintiffs’ complaints.
This, however, is not a proper basis for a First Amendment claim. See Minnesota State Bd. for
Cmty. Colleges v. Knight, 465 U.S. 271, 285 (1984) (“Nothing in the First Amendment …
suggests that the rights to speak, associate, and petition require government policymakers to
listen or respond to individuals’ communications on public issues.”); Initiative & Referendum,
450 F.3d at 1101 (“The First Amendment ensures that all points of view may be heard; it does
not ensure that all points of view are equally likely to prevail.”); Marijuana Policy Project v.
United States, 304 F.3d 82, 85 (D.C. Cir. 2002) (rejecting idea of First Amendment challenge to
preemptive statutes, stating “no one would argue that such limitations violate the First
Amendment rights of state voters who supported the preempted legislation”); Jaeger v. Cellco
P’nership, 936 F.Supp.2d 87, 94 (D.Conn. 2013) (dismissing plaintiff’s right to petition claim
because she participated in council hearings and pursued her grievances in state and federal
court, concluding “Jaeger has not been deprived of her right to petition the government; she has
simply been an unsuccessful petitioner”).
As for Plaintiffs’ claim that people who are “injured, sickened and/or killed by [RF]
radiation” are deprived of a remedy by Section 704’s preemption provision, Plaintiffs may seek
relief from Congress or the FCC as to allowable RFE levels. See Cellular Phone Taskforce, 205
F.3d at 90 (explaining FCC promulgated RF exposure limits in 47 C.F.R. § 1.1310, Table 1 and
“is the entity with the express authority to regulate acceptable RF emissions levels for cellular
tower facilities”); Abraham, 2018 WL 2304779, at *8 (explaining “Congress intended the FCC
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act as the exclusive regulator regarding RF interference,” and “[t]he FCC has utilized its rulemaking authority to regulate RF interference” as set forth at 47 C.F.R. § 73.318). For example,
under the Administrative Procedures Act, an “interested person” may petition a federal agency
“for the issuance, amendment, or repeal of a rule,” the agency must decide the petition “within a
reasonable time,” and the courts may review any “final agency action” for abuse of discretion. 5
U.S.C. §§ 553(b)-(e), 704, 706(1)-(2). Therefore, Section 704 does not prevent Plaintiffs from
seeking more stringent RFE standards. See Cellular Phone Taskforce, 205 F.3d at 90 (“The
argument that the FCC should create greater safety margins in its guidelines to account for
uncertain data is a policy question, not a legal one.”); Robbins v. New Cingular Wireless PCS,
LLC, 854 F.3d 315, 320 (6th Cir. 2017) (“Allowing RF-emissions-based tort suits would … shift
the power to regulate RF emissions away from the FCC and into the hands of courts and state
governments.”); Patchak v. Jewell, 109 F. Supp. 3d 152, 163 (D.D.C. 2015) (finding no
infringement on right to petition where Congress withdrew federal jurisdiction for plaintiff’s
claims, “but he remains free to petition federal agencies … for relief”); Hilton v. City of
Wheeling, 209 F.3d 1005, 1007 (7th Cir. 2000) (explaining First Amendment right to petition “is
merely a right to petition the appropriate government entity,” not to “make every government
employee a petition receiver”); Bakay v. Yarnes, 2005 WL 2454168, at *7 (W.D. Wash)
(explaining First Amendment provides “absolute and fundamental right to petition the
government through the political process” but does not provide a “similar right to bring
lawsuits”).
For these reasons, the Court concludes that Plaintiffs have failed to state a claim that their
First Amendment rights have been violated.
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4. Claim Regarding Term “Environmental” in Section 704
Plaintiffs’ final federal claim is that, in prohibiting states from adopting stricter
regulations than the FCC regarding the environmental effects of RF radiation, Congress did not
intend to include “health” as part of the term “environmental.” (Doc. 19) at 58-59 (Seventeenth
Claim); see also (Doc. 22) at 10 (asserting the “ordinary, dictionary” meaning of the term
“environmental” does not include human health). Accordingly, Plaintiffs argue, Section 704
does not preempt state and local governments from considering how RF radiation affects human
health when authorizing telecommunications facilities. Id. at 10-11. Defendants dispute
Plaintiffs’ interpretation of Section 704 and argue Plaintiffs do not state a claim for relief. (Doc.
21) at 10; (Doc. 46) at 12, 26 n.5.
When asked to construe a statute, the Court begins with its plain language. See Barnhart
v. Sigmon Coal Co., Inc., 534 U.S. 438, 450 (2002); see also Caminetti v. United States, 242
U.S. 470, 485 (1917) (“It is elementary that the meaning of a statute must, in the first instance,
be sought in the language in which the act is framed, and if that is plain, and if the law is within
the constitutional authority of the lawmaking body which passed it, the sole function of the
courts is to enforce it according to its terms.”). Therefore, the Court must first determine if the
language at issue has a plain and unambiguous meaning and, if it does, the Court’s inquiry ends.
See Robinson v. Shell Oil Co., 519 U.S. 337, 340 (1997).
Section 332(c)(7)(B)(iv) provides, “No State or local government or instrumentality
thereof may regulate the placement, construction, and modification of personal wireless service
facilities on the basis of the environmental effects of radio frequency emissions to the extent that
such facilities comply with the Commission’s regulations concerning such emissions.” The term
“environmental effects” is defined as the “natural or artificial disturbance of the physical,
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chemical, or biological components that make up the environment.” See Black’s Law
Dictionary, 238 (11th ed. 2019). Plaintiffs cite to no authority that this definition excludes
humans. Instead, other courts considering this issue have held the term “environmental effects”
includes effects on human health. See Freeman v. Burlington Broadcasters, Inc., 204 F.3d 311,
325 (2d Cir. 2000) (holding “environmental effects” in Section 704 includes effects on human
health); Cellular Telephone Co., 166 F.3d at 494 n.3 (same); Firstenberg v. City of Santa Fe,
N.M., 782 F.Supp.2d 1262, 1271 (D.N.M. 2011), rev’d on other grounds by 696 F.3d 1018 (10th
Cir. 2012) (“In § 332(c)(7)(B)(iv), Congress expressed a clear intent to preempt local governing
authorities from regulating RFEs on the basis of their environmental and health effects.”); TMobile Northeast LLC v. Town of Ramapo, 701 F.Supp.2d 446, 460 (S.D.N.Y. 2009)
(“Environmental effects within the meaning of [§ 332(c)(7)(B)(iv)] … include health concerns
about the biological effects of RF radiation.”).
In addition, a review of the regulations under which the FCC sets acceptable RF emission
levels makes plain that the FCC considers the human health effects of RF radiation. See 47
C.F.R. § 1.1310 (providing “specific absorption rate” used to evaluate human RF radiation
exposure limits). Moreover, Plaintiffs’ request that the Court interpret the meaning of
“environmental effects” in a manner that circumscribes the FCC’s preemptive authority “is
arguably an attempt [sic] usurp the FCC’s authority to regulate RF emissions, a task Congress
has delegated to the FCC.” Jaeger, 2010 WL 965730, at *10. Because Congress has granted the
FCC authority to regulate RFEs from telecommunications facilities, the proper procedure to
challenge the FCC’s policies concerning RFEs is to petition the FCC. See 47 C.F.R. § 1.1307(c)
(“If an interested person alleges that a particular action, otherwise categorically excluded, will
have a significant environmental effect, the person shall submit to the Bureau responsible for

23

A-023

Case 1:18-cv-01209-KG-JHR Document 72 Filed 05/06/20 Page 24 of 25

processing that action a written petition setting forth in detail the reasons justifying or
circumstances necessitating environmental consideration in the decision-making process.”).
For these reasons, the Court concludes the plain meaning of the term “environmental
effects” includes effects on human health. Additionally, to exclude the application of Section
332(c)(7)(B)(iv) from human health considerations is clearly at odds with congressional intent
and FCC policy on RF emissions. Therefore, the Court concludes this claim fails as a matter of
law.
V.

Conclusion
For the reasons stated above, the Court finds that none of Plaintiffs’ federal claims state a

claim for relief. The Court notes that other courts have consistently dismissed similar claims.
See Firstenberg, 782 F.Supp.2d at 1271, rev’d on other grounds by 696 F.3d 1018 (“Because
Plaintiff asked for relief that would require the City to regulate the transmissions from AT&T’s
base stations for the purpose of controlling the ‘environmental effects’ of [RFEs], Plaintiff’s
claim fails.”); Jaeger, 2010 WL 965730, at *4 (D. Conn.), aff’d 402 Fed. Appx. 645 (2nd Cir.
2010) (“Because Jaeger’s first four claims challenge the Council’s siting determination on the
basis of the effects of RF emissions, they fail as a matter of law; the Council is preempted by the
TCA from denying an application on the basis of the effects of RF emissions that fall within the
permissible range set by the FCC.”); Drago, 691 F. Supp. 2d at 494 (“There is no language in the
[TCA] to allow someone to bring an action in federal court for adverse effects flowing from the
granting of a request to construct personal wireless service facilities.”); Abraham, 2018 WL
2304779, at *8 (“[A]s long as there is no factual dispute as to whether RF interference fall within
the FCC guidelines, an attempt by the Town to make a determination as to an application or
permit based on the risks posed by RF interference would be preempted by federal law.”); cf.
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Sprint Spectrum L.P. v. Mills, 283 F.3d 404 (2d Cir. 2002) (holding TCA preempts regulation on
basis of RFEs but does not preempt mutually agreed upon provisions in lease agreement even if
terms of lease agreement embodied stricter RF emission limits than those provided by the FCC).
Having concluded all of Plaintiffs’ federal claims should be dismissed, the Court declines
to exercise supplemental jurisdiction over Plaintiffs’ state law claims. See 28 U.S.C. §
1367(c)(3) (“The district courts may decline to exercise supplemental jurisdiction over a claim
… if … the district court has dismissed all claims over which it has original jurisdiction.”); Smith
v. City of Enid ex rel. Enid City Comm’n, 149 F.3d 1151, 1156 (10th Cir. 1998) (“[T]he court
may, and usually should, decline to exercise jurisdiction over any remaining state claims.”);
Lucero v. Gordon, 786 Fed. Appx. 833, 836-37 (10th Cir. 2019) (“As a general matter, a court
will decline supplemental jurisdiction if the underlying [federal] claims are dismissed before
trial.”).
IT IS THEREFORE ORDERED that Defendant City of Santa Fe’s Amended Motion to
Dismiss for Failure to State a Claim, (Doc. 21), and Defendant United States’ Motion to Dismiss,
(Doc. 46), are GRANTED and Plaintiffs’ federal claims are DISMISSED with prejudice as to
these Defendants.
IT IS FURTHER ORDERED that, because Plaintiffs’ federal claims have been dismissed
with prejudice, the Court DECLINES to exercise supplemental jurisdiction over Plaintiffs’ state
law claims, and those claims are DISMISSED without prejudice.

_______________________________
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
SANTA FE ALLIANCE FOR PUBLIC HEALTH
AND SAFETY; ARTHUR FIRSTENBERG; and
MONIKA STEINHOFF,
Plaintiffs,
vs.

Civ. No. 18-1209 KG/JHR

CITY OF SANTA FE, NEW MEXICO and
HECTOR BALDERAS, Attorney General of
New Mexico; and the UNITED STATES OF AMERICA,
Defendants.

FINAL JUDGMENT
Having granted Defendant City of Santa Fe’s Amended Motion to Dismiss for Failure to
State a Claim, (Doc. 21), and Defendant United States’ Motion to Dismiss, (Doc. 46), and having
declined to exercise supplemental jurisdiction over Plaintiffs’ state claims, all by a Memorandum
Opinion and Order entered contemporaneously with this Final Judgment,
IT IS ORDERED that Plaintiffs’ federal claims are dismissed with prejudice, Plaintiffs’
state law claims are dismissed without prejudice, and this lawsuit is terminated in its entirety.

_______________________________
UNITED STATES DISTRICT JUDGE
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Exhibit I
entity (including the owner of such pole, duct, conduit, or
right-of-way).'.
SEC. 704. FACILITIES SITING; RADIO FREQUENCY EMISSION STANDARDS.
(a) NATIONAL WIRELESS TELECOMMUNICATIONS SITING POLICY- Section
332(c) (47 U.S.C. 332(c)) is amended by adding at the end the
following new paragraph:
`(7) PRESERVATION OF LOCAL ZONING AUTHORITY`(A) GENERAL AUTHORITY- Except as provided in this
paragraph, nothing in this Act shall limit or affect the
authority of a State or local government or instrumentality
thereof over decisions regarding the placement,
construction, and modification of personal wireless service
facilities.
`(B) LIMITATIONS`(i) The regulation of the placement, construction,
and modification of personal wireless service
facilities by any State or local government or
instrumentality thereof-`(I) shall not unreasonably discriminate among providers of
functionally equivalent services; and
`(II) shall not prohibit or have the effect of prohibiting the
provision of personal wireless services.
`(ii) A State or local government or instrumentality
thereof shall act on any request for authorization to
place, construct, or modify personal wireless service
facilities within a reasonable period of time after the
request is duly filed with such government or
instrumentality, taking into account the nature and
scope of such request.
`(iii) Any decision by a State or local government or
instrumentality thereof to deny a request to place,
construct, or modify personal wireless service
facilities shall be in writing and supported by
substantial evidence contained in a written record.
`(iv) No State or local government or instrumentality
thereof may regulate the placement, construction, and
modification of personal wireless service facilities on
the basis of the environmental effects of radio
frequency emissions to the extent that such facilities
comply with the Commission's regulations concerning
such emissions.
`(v) Any person adversely affected by any final
action or failure to act by a State or local government
or any instrumentality thereof that is inconsistent
with this subparagraph may, within 30 days after such

A-027

Case 1:18-cv-01209-LF-JHR Document 19-9 Filed 01/29/19 Page 2 of 2

action or failure to act, commence an action in any
court of competent jurisdiction. The court shall hear
and decide such action on an expedited basis. Any
person adversely affected by an act or failure to act
by a State or local government or any instrumentality
thereof that is inconsistent with clause (iv) may
petition the Commission for relief.
`(C) DEFINITIONS- For purposes of this paragraph-`(i) the term `personal wireless services' means
commercial mobile services, unlicensed wireless
services, and common carrier wireless exchange access
services;
`(ii) the term `personal wireless service facilities'
means facilities for the provision of personal wireless
services; and
`(iii) the term `unlicensed wireless service' means
the offering of telecommunications services using duly
authorized devices which do not require individual
licenses, but does not mean the provision of
direct-to-home satellite services (as defined in
section 303(v)).'.
(b) RADIO FREQUENCY EMISSIONS- Within 180 days after the
enactment of this Act, the Commission shall complete action in ET
Docket 93-62 to prescribe and make effective rules regarding the
environmental effects of radio frequency emissions.
(c) AVAILABILITY OF PROPERTY- Within 180 days of the enactment of
this Act, the President or his designee shall prescribe procedures
by which Federal departments and agencies may make available on a
fair, reasonable, and nondiscriminatory basis, property,
rights-of-way, and easements under their control for the placement
of new telecommunications services that are dependent, in whole or
in part, upon the utilization of Federal spectrum rights for the
transmission or reception of such services. These procedures may
establish a presumption that requests for the use of property,
rights-of-way, and easements by duly authorized providers should be
granted absent unavoidable direct conflict with the department or
agency's mission, or the current or planned use of the property,
rights-of-way, and easements in question. Reasonable fees may be
charged to providers of such telecommunications services for use of
property, rights-of-way, and easements. The Commission shall
provide technical support to States to encourage them to make
property, rights-of-way, and easements under their jurisdiction
available for such purposes.
SEC. 705. MOBILE SERVICES DIRECT ACCESS TO LONG DISTANCE CARRIERS.
Section 332(c) (47 U.S.C. 332(c)) is amended by adding at the end
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1

AN ACT

Exhibit H

2

RELATING TO TELECOMMUNICATIONS; ENACTING THE WIRELESS

3

CONSUMER ADVANCED INFRASTRUCTURE INVESTMENT ACT; ESTABLISHING

4

PROVISIONS FOR THE DEPLOYMENT OF CELLULAR NETWORK NODES IN

5

PUBLIC RIGHTS OF WAY.

6
7
8
9
10
11
12

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF NEW MEXICO:
SECTION 1.

SHORT TITLE.--This act may be cited as the

"Wireless Consumer Advanced Infrastructure Investment Act".
SECTION 2.

DEFINITIONS.--As used in the Wireless

Consumer Advanced Infrastructure Investment Act:
A.

"antenna" means communications equipment that

13

transmits or receives electromagnetic radio frequency signals

14

and that is used to provide wireless services;

15

B.

"applicable codes" means uniform building,

16

fire, electrical, plumbing or mechanical codes adopted by a

17

recognized national code organization and enacted by the

18

authority, including the local amendments to those codes

19

enacted by the authority solely to address imminent threats

20

of destruction of property or injury to persons, to the

21

extent that those amendments are consistent with the Wireless

22

Consumer Advanced Infrastructure Investment Act;

23

C.

24

submits an application;

25

D.

"applicant" means a wireless provider that

"application" means a request submitted by an

SJC/SB 14
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1

applicant to an authority for a permit to collocate one or

2

more small wireless facilities or to approve the

3

installation, modification or replacement of a utility pole

4

or wireless support structure;

5

E.

"authority" means a municipality or county;

6

F.

"authority utility pole" means a utility pole,

7

owned or operated by an authority, in a right of way;
G.

8
9

"collocate" means to install, mount, maintain,

modify, operate or replace one or more wireless facilities

10

on, in or adjacent to a wireless support structure or utility

11

pole;

12

H.

"communications service" means cable service as

13

defined in 47 U.S.C. Section 522(6), information service as

14

defined in 47 U.S.C. Section 153(24), mobile service as

15

defined in 47 U.S.C. Section 153(33), telecommunications

16

service as defined in 47 U.S.C. Section 153(53) or wireless

17

service other than mobile service;

18

I.

"fee" means a one-time charge;

19

J.

"law" includes federal, state or local law;

20

K.

"permit" means the written permission of an

21

authority for a wireless provider to install, mount,

22

maintain, modify, operate or replace a utility pole or to

23

collocate a small wireless facility on a utility pole or

24

wireless support structure;

25

L.

"person":
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1

(1)

means an individual, corporation,

2

limited liability company, partnership, association, trust or

3

other entity or organization; and
(2)

4
M.

5

includes an authority;

"private easement" means an easement or other

6

real property right given for the benefit of the grantee of

7

the easement and the grantee's successors and assigns;

8

N.

"rate" means a recurring charge;

9

O.

"right of way":
(1)

10

means the area on, below or above a

11

public roadway, highway, street, sidewalk, alley or utility

12

easement; and
(2)

13
14

does not include the area on, below or

above:

15

(a)

a federal interstate highway;

16

(b)

a state highway or route under the

17

jurisdiction of the department of transportation;

18

(c)

a private easement; or

19

(d)

a utility easement that does not

20
21
22
23
24
25

authorize the deployment sought by a wireless provider;
P.

"small wireless facility" means a wireless

facility whose:
(1)

antennas are, or could fit, inside an

enclosure with a volume of six or fewer cubic feet; and
(2)

other ground- or pole-mounted wireless
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1

equipment, not including the following, is twenty-eight or

2

fewer cubic feet in volume:

3

(a)

electric meter;

4

(b)

concealment elements;

5

(c)

telecommunications demarcation box;

6

(d)

grounding equipment;

7

(e)

power transfer switch;

8

(f)

cutoff switch;

9

(g)

vertical cable runs for the

10

connection of power and other services; and
(h)

11

elements required by an authority

12

in accordance with Subsection H of Section 3 of the Wireless

13

Consumer Advanced Infrastructure Investment Act;

14

Q.

"utility pole":
(1)

15

means a pole or similar structure used

16

in whole or in part for communications services, electricity

17

distribution, lighting or traffic signals; and
(2)

18
19
20
21

does not include a wireless support

structure or electric transmission structure;
R.

"wireless facility":
(1)

means equipment at a fixed location that

22

enables wireless communications between user equipment and a

23

communications network, including:
(a)

24
25

communications; and

equipment associated with wireless
SJC/SB 14
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1

(b)

radio transceivers, antennas,

2

coaxial or fiber-optic cables, regular and backup power

3

supplies and comparable equipment, regardless of

4

technological configuration;

5

(2)

includes a small wireless facility; and

6

(3)

does not include:
(a)

7
8

the structure or improvements on,

under or within which the equipment is collocated;
(b)

9

a wireline backhaul facility,

10

coaxial cable or fiber-optic cable between wireless support

11

structures or utility poles; or
(c)

12

coaxial or fiber-optic cable

13

otherwise not immediately adjacent to, or directly associated

14

with, an antenna;

15

S.

"wireless infrastructure provider" means a

16

person, other than a wireless services provider, that may

17

provide telecommunications service in New Mexico and that

18

builds or installs wireless communications transmission

19

equipment, wireless facilities' utility poles or wireless

20

support structures;

21
22
23

T.

"wireless provider" means a wireless

infrastructure provider or wireless services provider;
U.

"wireless services" means services provided to

24

the public that use licensed or unlicensed spectrum, either

25

mobile or at a fixed location, through wireless facilities;
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1
2

V.

"wireless services provider" means a person

that provides wireless services;
W.

3

"wireless support structure" means a

4

freestanding structure, including a monopole or guyed or

5

self-supporting tower, but not including a utility pole; and
X.

6

"wireline backhaul facility" means a facility

7

used to transport services by wire from a wireless facility

8

to a network.

9

SECTION 3.

WIRELESS PROVIDER--USE OF RIGHT OF

10

WAY--RATES, FEES AND TERMS--RIGHT TO ACCESS--DAMAGE AND

11

REPAIR.-A.

12
13

This section applies to the activities of a

wireless provider within a right of way.
B.

14

An authority shall not enter into an exclusive

15

agreement with a wireless provider for the use of a right of

16

way in:
(1)

17
18

modifying, operating or replacing a utility pole; or
(2)

19
20
21

constructing, installing, maintaining,

collocating a small wireless facility on

a utility pole or wireless support structure.
C.

An authority may charge a wireless provider a

22

rate or fee for the provider's use of a right of way in

23

constructing, installing, maintaining, modifying, operating

24

or replacing a utility pole, or in collocating a small

25

wireless facility, in the right of way only if:

SJC/SB 14
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1
2

(1)

the authority otherwise may, under law,

charge the rate or fee;
(2)

3

the authority charges other

4

communications service providers for their use, if any, of

5

the right of way; and
(3)

6

the rate or fee:
(a)

7

is competitively neutral as

8

compared to other users, if any, of the right of way, unless

9

the other users are exempt under law from paying a rate or

10

fee for their use of the right of way;
(b)

11
12

or other fee based on revenue or customer counts;
(c)

13
14

is not in the form of a franchise

is reasonable and

nondiscriminatory; and
(d)

15

annually, does not exceed an amount

16

equal to two hundred fifty dollars ($250) multiplied by the

17

number of small wireless facilities placed by the wireless

18

provider in the right of way and in the authority's

19

jurisdiction.

20

D.

An authority may adjust the rate it charges for

21

the use of a right of way, but no more often than once a year

22

and by no more than an amount equal to one-half the annual

23

change, if any, in the most recent consumer price index for

24

all urban consumers for New Mexico, as published by the

25

United States department of labor.

An authority that adjusts
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1

that rate shall notify all wireless providers charged the

2

pre-adjusted rate of the prospective adjustment and shall

3

make the adjustment effective sixty days or more following

4

that notice.

5

E.

Except as otherwise provided in the Wireless

6

Consumer Advanced Infrastructure Investment Act, and subject

7

to the approval of an application as provided in Section 4 of

8

that act, a wireless provider may collocate small wireless

9

facilities and construct, install, modify, mount, maintain,

10

operate and replace utility poles associated with the

11

collocation of a small wireless facility along, across, on or

12

under the right of way.

13

F.

If a wireless provider or the provider's

14

contractor causes damage to the authority's property or right

15

of way while the provider or contractor occupies, installs,

16

repairs or maintains a small wireless facility, wireless

17

support structure or utility pole in the right of way, the

18

authority may require the provider to return the property to

19

its pre-damage condition according to the authority's

20

requirements and specifications if the requirements and

21

specifications are competitively neutral and reasonable and

22

upon written notice of the requirement to the provider.

23

the provider does not, within a reasonable period after

24

receiving the notice, repair the property as required by the

25

authority, the authority may make the repairs and charge the

If
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1
2

provider the reasonable, documented cost of the repairs.
G.

A wireless provider that deploys a utility pole

3

or small wireless facility in a right of way shall construct,

4

maintain and locate it so as not to obstruct or hinder the

5

usual travel on, or endanger the public in, the right of way,

6

damage or interfere with another utility facility in the

7

right of way or interfere with another utility's use of its

8

facility in the right of way.

9

maintaining its utility pole or small wireless facility, the

In constructing and

10

wireless provider shall comply with the national electrical

11

safety code and all applicable laws for the protection of

12

underground and overhead utility facilities.

13

shall treat a wireless provider's utility poles and small

14

wireless facilities in a right of way as it does the

15

facilities, if any, of other utilities in the right of way;

16

however, the authority may adopt reasonable regulations

17

concerning the separation of the wireless provider's utility

18

poles and small wireless facilities from other utility

19

facilities in the right of way to prevent damage to, or

20

interference with, the facilities or to prevent interference

21

with a utility's use of its facility or facilities in, or to

22

be placed in, the right of way.

23

H.

An authority

Subject to Subsection E of Section 4 of the

24

Wireless Consumer Advanced Infrastructure Investment Act, an

25

authority may require, as they pertain to small wireless
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1

facilities located in design districts or historic districts,

2

reasonable, technically feasible, non-discriminatory and

3

technologically neutral design or concealment measures and

4

reasonable measures for conforming to the design aesthetics

5

of design districts or historic districts, as long as the

6

measures do not have the effect of prohibiting a wireless

7

provider's technology.
(1)

8

As used in this subsection:

"design district" means an area zoned or

9

otherwise designated by municipal ordinance and for which a

10

municipality maintains and uniformly enforces unique design

11

and aesthetic standards; and
(2)

12

"historic district" means a group of

13

buildings, properties or sites that fall within the category

14

defined in 47 C.F.R. 1.1307(a)(4) and are:
(a)

15

listed in the national register of

16

historic places or formally determined eligible for listing

17

in that register by the keeper of the register in accordance

18

with the nationwide programmatic agreement found in 47 C.F.R.

19

Part 1, Appendix C; or
(b)

20
21
22

designated as a historic district

in accordance with the Historic District and Landmark Act.
I.

Without the authority's discretionary and

23

written consent, which the authority shall give in a

24

nondiscriminatory way, a wireless provider shall not install

25

a new utility pole in a right of way adjacent to a street or
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1

thoroughfare that is:

2

(1)

fifty feet wide or less; and

3

(2)

adjacent to single-family residential

4

lots or other multifamily residences or to undeveloped land

5

designated for residential use by zoning or deed

6

restrictions.

7

J.

A wireless provider that installs a new utility

8

pole or small wireless facility in a right of way as

9

described in Subsection H of this section shall comply with

10

applicable private deed restrictions and other private

11

restrictions affecting the area.

12

K.

A wireless provider shall notify an authority

13

in writing of its intention to discontinue its use of a small

14

wireless facility or utility pole.

15

the authority of the time and the way in which the wireless

16

provider intends to remove the small wireless facility or

17

utility pole.

18

costs of the removal.

19

provider to return the property to its pre-installation

20

condition according to the authority's reasonable and

21

nondiscriminatory requirements and specifications.

22

wireless provider does not complete the removal within

23

forty-five days after the notice, the authority may complete

24

the removal and assess the costs of removal against the

25

wireless provider.

The notice shall inform

The wireless provider is responsible for the
The authority may require the wireless

If the

The permit for the small wireless
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1
2
3
4
5
6

facility or utility pole expires upon removal.
SECTION 4.

COLLOCATION OF A SMALL WIRELESS

FACILITY--PERMITS--APPLICATION--FEE.-A.

This section applies to a wireless provider's

collocation activities within a right of way.
B.

An authority may prohibit, regulate or charge

7

for the collocation of a small wireless facility only as

8

provided in this section and Sections 3, 6 and 7 of the

9

Wireless Consumer Advanced Infrastructure Investment Act.

10

C.

A small wireless facility collocated on a

11

utility pole or wireless support structure that extends ten

12

or fewer feet above the pole or structure in a right of way

13

in any zone is classified as a permitted use and is not

14

subject to zoning review or approval.

15

D.

An authority may require an applicant to obtain

16

one or more permits to collocate a small wireless facility in

17

a right of way if the requirement is of general applicability

18

to users of the right of way.

19

collocate, within an authority's jurisdiction, up to

20

twenty-five small wireless facilities, all of which are

21

substantially the same type, on substantially the same types

22

of structures may file a consolidated application for the

23

collocation of the facilities.

24

with an authority more than one consolidated application in

25

any five-business-day period.

An applicant seeking to

An applicant shall not file

The applicant shall include in
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1

a consolidated application an attestation that, unless a

2

delay in collocation is caused by the lack of commercial

3

power or fiber at the site, the collocation will begin within

4

one hundred eighty days after the permit issuance date.

5

authority and the provider may subsequently agree to extend

6

that period.

7

E.

9
10

An authority shall:
(1)

8

The

without bias, accept and process

applications and issue permits to collocate small wireless
facilities;
(2)

11

within thirty days after receiving an

12

application, determine and notify the applicant of whether

13

the application is complete and:
(a)

14
15

specifically identify the information missing from it; and
(b)

16
17

for an incomplete application,

deem the application complete if

the applicant is not notified within the thirty-day period;
(3)

18

within ninety days after receiving a

19

completed application, approve or deny it and deem the

20

application approved if that approval or denial is not given

21

within the ninety-day period.

22

extension of the ninety-day period, and the authority and

23

applicant may agree to extend that period.

24

shall not unreasonably deny an authority's request to extend

25

the period;

The authority may request an

An applicant
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1
2

(4)

approve a completed application unless

the application does not conform with:
(a)

3

applicable codes or local laws

4

concerning:

1) public safety; 2) design for utility poles,

5

but only to the extent that the standards the codes or laws

6

impose are objective; 3) stealth and concealment, but only to

7

the extent that the restrictions the codes or laws impose are

8

reasonable; and 4) the spacing of ground-mounted equipment in

9

a right of way; and
(b)

10

requirements imposed by the

11

authority in accordance with Subsection H of Section 3 of the

12

Wireless Consumer Advanced Infrastructure Investment Act; and
(5)

13

if it denies an application, document

14

the basis for the denial, including the specific code or law

15

on which the denial was based, and send that documentation to

16

the applicant on or before the date the application is

17

denied.

18

F.

In the ninety-day period after an authority

19

receives an application to collocate a small wireless

20

facility, the authority may:
(1)

21

provide public notice of the application

22

and an opportunity for written public comment on the

23

application; and

24
25

(2)

submit the written public comment to the

applicant and request that the applicant respond to it.
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1

G.

If an authority determines that applicable

2

codes or laws require that a utility pole or wireless support

3

structure be replaced before an application for collocation

4

is approved, the authority may condition approval of the

5

application on that replacement.

6

to Section 3 of the Wireless Consumer Advanced Infrastructure

7

Investment Act.

8
9

H.

That replacement is subject

An applicant whose application is denied may

cure the deficiencies identified by the authority and submit

10

a revised application within thirty days after the denial for

11

no additional fee.

12

the revised application only on the deficiencies cited in the

13

denial and shall approve or deny the revised application

14

within thirty days after receiving it.

15
16

I.

The authority shall base its review of

If an application is for the collocation of

multiple small wireless facilities, the authority may:
(1)

17

treat as separate those for which

18

incomplete information has been provided, that do not qualify

19

for consolidated treatment or that are denied; and
(2)

20
21
22
23

issue separate permits for the

collocations that it approves.
J.

An authority shall not:
(1)

directly or indirectly require an

24

applicant to perform services unrelated to the collocation

25

for which approval is sought, such as the making of in-kind
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1

contributions to the authority of reserving fiber, conduit or

2

pole space on the wireless provider's utility pole;
(2)

3

require an applicant to provide more

4

information to obtain a permit than the authority requires of

5

a communications service provider that is not a wireless

6

provider and that requests a permit to attach facilities to a

7

structure; however, the authority may require the applicant

8

to certify that the small wireless facilities to be

9

collocated conform with the federal communications

10

commission's regulations concerning radio frequency

11

emissions;

12

(3)

institute, either expressly or de facto,

13

a moratorium on the acceptance or processing of applications

14

or on the issuance of permits or other approvals, if any, for

15

the collocation of small wireless facilities; or

16

(4)

except as otherwise provided in

17

Subsection K of this section, require an application,

18

approval or permit or impose a fee, rate or other charge for:

19
20
21

(a)

the routine maintenance of a small

(b)

the replacement of a small wireless

wireless facility;

22

facility with one that is substantially similar in size to,

23

the same size as or smaller than it, as long as the wireless

24

provider that owns the wireless facility notifies the

25

authority of the replacement at least ten days before the

SJC/SB 14
Page 16

A-044

Case 1:18-cv-01209-LF-JHR Document 19-8 Filed 01/29/19 Page 17 of 28

1

replacement; or

2

(c)

the installation, maintenance,

3

operation, placement or replacement of a micro wireless

4

facility that is, in accordance with applicable codes,

5

suspended on cables strung between utility poles or wireless

6

structures.

7

facility" means a small wireless facility less than

8

twenty-four inches long, fifteen inches wide and twelve

9

inches high whose exterior antenna, if any, is less than

10

As used in this subparagraph, "micro wireless

eleven inches long.
K.

11

An authority may require a permit to engage,

12

within rights of way, in activities that are identified in

13

Paragraph (4) of Subsection J of this section and that affect

14

traffic patterns or require lane closures.
L.

15

The collocation for which a permit is issued

16

shall begin within one hundred eighty days after the permit

17

issuance date, unless the authority and the wireless provider

18

agree to extend that period or a delay in collocation is

19

caused by the lack of commercial power or fiber at the site.

20

The permit gives the wireless provider the right to:

21
22
23

(1)

collocate the small wireless facility;

(2)

subject to applicable relocation

and

24

requirements, the requirements imposed on the authority by

25

Section 3 of the Wireless Consumer Advanced Infrastructure
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Investment Act and to the wireless provider's right to

2

terminate collocation at any time:
(a)

3
4

operate and maintain the small

wireless facility for at least ten years; and
(b)

5

renew the permit for the same

6

period, unless the authority finds that the small wireless

7

facility does not conform with the applicable codes and local

8

laws set forth in Paragraph (4) of Subsection E of this

9

section.

10

M.

An authority may charge an applicant an

11

application fee in the amount of one hundred dollars ($100)

12

or less for each of up to five small wireless facilities and

13

fifty dollars ($50.00) or less for each additional small

14

wireless facility whose collocation is requested in a single

15

application.

16

N.

The approval of an application under the

17

Wireless Consumer Advanced Infrastructure Investment Act does

18

not authorize the provision of a service or authorize the

19

installation, placement, maintenance or operation of a

20

wireline backhaul facility in a right of way.

21

O.

The Wireless Consumer Advanced Infrastructure

22

Investment Act shall not be deemed to allow a person, without

23

the consent of the property owner, to collocate a small

24

wireless facility on a privately owned utility pole, a

25

privately owned wireless support structure or private
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2
3
4

property.
SECTION 5.

INSTALLATION, REPLACEMENT OR MODIFICATION OF

A UTILITY POLE--PERMITS--APPLICATION--FEE.-A.

This section applies to the activities of a

5

wireless provider in installing a new, replacement or

6

modified utility pole associated with the collocation of a

7

small wireless facility in a right of way.

8
9

B.

A new, replacement or modified utility pole

associated with the collocation of a small wireless facility

10

and installed in a right of way is not subject to zoning

11

review and approval, except for that which pertains to the

12

under-grounding prohibitions described in Subparagraph (c) of

13

Paragraph (1) of Subsection C of this section, unless the

14

utility pole, as measured from the ground level, is higher

15

than whichever of the following is greater:

16

(1)

ten feet plus the height in feet of the

17

tallest existing utility pole, other than a utility pole

18

supporting only one or more wireless facilities, that is:

19
20

(a)

in place on the effective date of

the Wireless Consumer Advanced Infrastructure Investment Act;

21

(b)

22

the new, replacement or modified utility pole;

23

(c)

24
25

located within five hundred feet of

in the same right of way and within

the jurisdictional boundary of the authority; and
(d)

fifty or fewer feet above ground
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1

level; or

2
3

(2)
C.

fifty feet.

An authority may require an application for the

4

installation of a new, replacement or modified utility pole

5

associated with the collocation of a small wireless facility

6

in a right of way.

7

application unless the authority finds that the installation

8

of the utility pole does not conform with:
(1)

9
10

An authority shall approve such an

applicable codes or local laws

concerning:

11

(a)

public safety;

12

(b)

design for utility poles, but only

13

to the extent that the standards the codes or laws impose are

14

objective; and
(c)

15

under-grounding prohibitions on the

16

installation of new, or the modification of existing, utility

17

poles in a right of way without prior approval, if those

18

regulations:

19

facilities be placed underground by a date certain within one

20

year after the application; 2) include a waiver, zoning or

21

other process that addresses requests to install such new

22

utility poles or modify such existing utility poles; and 3)

23

allow the replacement of utility poles;

24
25

1) require that all cable and public utility

(2)

the federal Americans with Disabilities

Act of 1990 or similar federal or state standards for
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pedestrian access or movement;

2

(3)

requirements imposed by the authority in

3

accordance with Subsection H of Section 3 of the Wireless

4

Consumer Advanced Infrastructure Investment Act;
(4)

5

requirements imposed by contract between

6

an authority and a private property owner concerning the

7

design of utility poles in the right of way; or
(5)

8
9
10
11

the authority's laws concerning public

safety and imposing minimum spacing requirements, if
reasonable, for new utility poles in rights of way.
D.

An authority shall process an application for a

12

permit to install a new, replacement or modified utility pole

13

associated with the collocation of a small wireless facility

14

within one hundred fifty days after receiving the

15

application.

16

application within that period, the authority shall deem the

17

application approved.

18

by the authority for such an application shall conform with

19

the requirements of Subsection M of Section 4 of the Wireless

20

Consumer Advanced Infrastructure Investment Act and shall not

21

exceed seven hundred fifty dollars ($750).

22

E.

If the authority fails to approve or deny the

The application fee, if any, imposed

The installation, modification or replacement

23

for which a permit is issued under this section shall begin

24

within one hundred eighty days after the permit issuance

25

date, unless the authority and wireless provider agree to
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1

extend that period or a delay in the installation,

2

modification or replacement is caused by the lack of

3

commercial power or fiber at the site.

4

wireless provider the right to:

The permit gives the

5

(1)

undertake the requested deployment; and

6

(2)

subject to applicable relocation

7

requirements, to the requirements imposed on the authority by

8

this section and to the provider's right to terminate the

9

installation at any time:

10

(a)

operate and maintain the new,

11

modified or replacement utility pole for a period of at least

12

ten years; and
(b)

13

renew the permit for that same

14

period, unless the authority finds that the new or modified

15

utility pole does not conform with the restrictions set forth

16

in Subsection C of this section.

17
18
19

SECTION 6.

ACCESS TO AUTHORITY UTILITY POLES--RATES AND

FEES--COLLOCATIONS FOR OTHER COMMERCIAL PROJECTS OR USES.-A.

An authority shall not enter into an exclusive

20

agreement with a person for the right to attach a small

21

wireless facility to an authority utility pole.

22

B.

The rates and fees an authority imposes for the

23

collocation of a small wireless facility on an authority

24

utility pole shall not vary according to the services

25

provided by the collocating person.
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C.

The rate to collocate a small wireless facility

2

on an authority utility pole shall not exceed twenty dollars

3

($20.00) per utility pole per year.

4

D.

An authority shall process an application for a

5

permit to collocate a small wireless facility on an authority

6

utility pole in accordance with Section 4 of the Wireless

7

Consumer Advanced Infrastructure Investment Act.

8

authority may condition the issuance of the permit on the

9

wireless provider's replacement of the authority utility pole

The

10

if the authority determines that applicable codes or local

11

laws concerning public safety require that replacement.

12

authority shall process an application for a permit to

13

install a replacement authority utility pole in accordance

14

with Section 5 of the Wireless Consumer Advanced

15

Infrastructure Investment Act.

16

ownership of the replacement utility pole.

17

E.

The authority shall retain

An authority may prohibit, regulate and charge

18

for the collocation of a small wireless facility on a

19

wireless support structure owned by the authority.

20
21
22

The

SECTION 7.

ESTABLISHMENT OF RATES, FEES AND

TERMS--EXTENSION OF TERM TO FULFILL DUTIES.-A.

An authority may adopt an ordinance setting

23

forth the rates, fees and terms for implementing the Wireless

24

Consumer Advanced Infrastructure Investment Act.

25

absence of such an ordinance, an authority and a wireless

In the
SJC/SB 14
Page 23

A-051

Case 1:18-cv-01209-LF-JHR Document 19-8 Filed 01/29/19 Page 24 of 28

1

provider may enter into an agreement setting forth those

2

rates, fees and terms.

3

terms agreed to by an authority and a wireless provider are

4

public records.
B.

5

Documents showing the rates, fees and

The rates, fees and terms for a wireless

6

provider's use of a right of way as set forth in Section 3 of

7

the Wireless Consumer Advanced Infrastructure Investment Act

8

and for access to authority utility poles as set forth in

9

Section 6 of that act shall accord with that act, and the

10

terms:
(1)

11
12

shall be reasonable and

nondiscriminatory;
(2)

13

may include requirements that the

14

authority has previously applied to other users of the right

15

of way;
(3)

16

may require that the wireless provider's

17

operation of a small wireless facility in the right of way

18

not interfere with the authority's public safety

19

communications;
(4)

20
21

except as otherwise provided in

Subsection C of Section 5 of that act, shall not:
(a)

22

require the placement of a small

23

wireless facility on a specific utility pole or category of

24

poles or require multiple antenna systems on a single utility

25

pole; or
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1

(b)

restrict the placement of small

2

wireless facilities by imposing minimum horizontal spacing

3

requirements; and
(5)

4

subject to Section 9 of that act, shall

5

provide for the reasonable accommodation of a power supply

6

to, and electric metering of, the small wireless facility.

7

C.

An agreement between an authority and a

8

wireless provider in effect on the effective date of the

9

Wireless Consumer Advanced Infrastructure Investment Act and

10

that concerns the collocation of one or more small wireless

11

facilities in a right of way, including that collocation on

12

authority utility poles, remains in effect subject to

13

applicable termination provisions.

14

such an agreement may, after they become effective, accept

15

the rates, fees and terms established in accordance with

16

Subsection B of this section for the small wireless

17

facilities and utility poles that are the subject of an

18

application.

19

D.

A wireless provider in

If the federal government, the state or an

20

authority declares a disaster and that disaster impedes an

21

authority's or wireless provider's ability to fulfill the

22

duties imposed on it by the Wireless Consumer Advanced

23

Infrastructure Investment Act or by an ordinance adopted in

24

accordance with this section, the term under which those

25

duties must be fulfilled is extended for a reasonable period.
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2

SECTION 8.
A.

SCOPE OF LOCAL AUTHORITY.--

Except as otherwise provided in the Wireless

3

Consumer Advanced Infrastructure Investment Act, an authority

4

may exercise its zoning, land use, planning and permitting

5

authority and its police power for the installation,

6

modification and replacement of wireless support structures

7

and utility poles.

8
9

B.

An authority's power to control the design,

engineering, construction, installation or operation of a

10

small wireless facility in an interior structure or on the

11

site of a campus, stadium or athletic facility not owned or

12

controlled by the authority is limited to its authority to

13

enforce compliance with applicable codes.

14

C.

The Wireless Consumer Advanced Infrastructure

15

Investment Act does not authorize the state or a political

16

subdivision of the state to require small wireless facility

17

deployment or to regulate wireless services.

18

D.

If an authority determines that a utility pole

19

or the wireless support structure of a wireless provider must

20

be relocated to accommodate a public project, the provider

21

shall assume the costs of relocating the wireless facilities

22

deployed on the pole or structure.

23
24
25

SECTION 9.

APPLICABILITY.--The Wireless Consumer

Advanced Infrastructure Investment Act does not:
A.

affect the authority, under state or federal
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1

law, of an investor-owned electric utility or electric

2

cooperative that owns, controls or operates utility poles or

3

wireless support structures to deny, limit, restrict or

4

determine the rates, fees, terms and conditions for the use

5

of, or attachment to, those poles or structures by a wireless

6

provider;

7

B.

confer on an authority any zoning, land use,

8

planning, permitting or other regulatory authority over the

9

utility poles, wireless support structures or small wireless

10

facilities owned, controlled or operated by an investor-owned

11

electric utility or electric cooperative or the installation

12

of those poles, structures or facilities by an investor-owned

13

electric utility or electric cooperative;

14
15
16
17
18

C.

impose a duty, liability or restriction on any

investor-owned electric utility or electric cooperative;
D.

amend, modify or otherwise affect the

provisions affecting a private easement; or
E.

authorize an authority to:
(1)

19

require of a public telecommunications

20

company that provides telecommunications services under a

21

certificate of public convenience and necessity issued by the

22

state an additional grant of authority to provide those

23

services; or

24
25

(2)

discriminate against such a company in

its use of rights of way.
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2
3

SECTION 10.

EFFECTIVE DATE.--The effective date of the

provisions of this act is September 1, 2018.
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1

CITY OF SANTA FE NEW MEXICO

2

ORDINANCE NO. 2016-42

Exhibit C

3
4
5

AN ORDINANCE

6

RELATING TO THE CITY OF SANTA FE TELECOMMUNICATIONS FACILITIES IN

7

THE PUBLIC RIGHTS-OF-WAY ORDINANCE; AMENDING SUBSECTION 27-2.1 SFCC

8

1987 TO ESTABLISH LEGISLATIVE FINDINGS; AMENDING SUBSECTION 27-2.3 SFCC

9

1987 TO REPEAL THE DEFINITION OF "GROSS REVENUE" AND ESTABLISH A NEW

10

DEFINITION FOR "GROSS CHARGE"; AMENDING SUBSECTION 27-2.5 TO REPEAL

11

THE FEE STRUCTURE AND ESTABLISH AN INFRASTRUCTURE MAINTENANCE

12

FRANCHISE FEE; AND MAKING SUCH OTHER CHANGES AS ARE NECESSARY TO

13

CARRY OUT THE INTENT OF THIS ORDINANCE.

14
15

16
17

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF SANTA FE:
Section 1.

Subsection 27-2.3 SFCC 1987 (being Ord. #2010-14, §5, as amended) is

amended to ordain, repeal and amend the following definitions:

18

Bad Debt means any portion of a debt that is related to a sale of telecommunications at retail,

19

for which gross charges are not otherwise deductible or excludable, that has become worthless or

20

uncollectible as determined under applicable federal income tax standards.

21

Department means the department of public works.

22

Gross charge means the amount paid to a telecommunications retailer for the act or privilege

23

of originating or receiving telecommunications in the city, and for all services rendered in connection

24

therewith, including cash, credits, services, and property of every kind or nature, and shall be

25

determined without any deduction on account of the cost of such telecommunications, the cost of the

1
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1

materials used, labor or service costs, or any other expense whatsoever. In case credit is extended, the

2

amount thereof shall be included only as and when paid. "Gross charge" for private line service shall

3

include charges imposed at each channel point within the city, charges for the channel mileage

4

between each channel point within the city, and charges for that portion of the interstate inter-office

5

channel provided within the city. "Gross charge" shall not include:

6

A.

Any amounts added to a purchaser's bill because of a charge made under:

7

(1)

the fee imposed by this chapter;

8

(2 )

additional charges added to a purchaser's bill under § 63-90-8, 63-9F-12, or

9

63-9H-6, NMSA 1978;

10

(3)

the tax imposed by the Telecommunications Excise Tax Act;

11

(4)

the tax imposed by section 4251 of the Internal Revenue Code;

12

B.

Charges for a sent collect telecommunication received outside of the city;

13

C.

Charges for leased time on equipment or charges for the storage of data or

14

information or subsequent retrieval or the processing of data or information intended to change its

15

form or content. This definition applies, but is not limited to, the use of calculators, computers, data

16

processing equipment, tabulating equipment, accounting equipment or voice mail systems, and also

17

includes the usage of computers under a time-sharing agreement;

18

D.

Charges for customer equipment, including equipment that is leased or rented by the

19

customer from any source, but only if the charges are disaggregated and separately identified from

20

other charges;

21

E.

Charges for telecommunications and all services and equipment provided in

22

connection therewith between a parent corporation and its wholly owned subsidiaries or between

23

wholly owned subsidiaries, but only to the extent that the charges between the parent corporation and

24

the wholly owned subsidiaries or between the wholly owned subsidiaries represent an expense

25

allocation among the entities and not the generation of profit other than a regulatory required profit

2
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1
2

for the corporation rendering the telecommunications and related services;

F.

Bad debts; provided, however, if any portion of a debt deemed to be bad is

3

subsequently paid, the retailer shall report and pay the infrastructure maintenance franchise fee on

4

that portion of the debt during the reporting period in which the payment is made;

5

G.

Charges paid by inserting coins in coin-operated telecommunications devices; or

6

H.

Charges for telecommunications and all services and equipment provided to the city.

7

In addition, retailer access charges, right of access charges, charges for use of intercompany facilities,

8

and all telecommunications resold in the subsequent provision and used as a component of, or

9

integrated into, end-to-end telecommunications service shall not be included in gross charges as sales

10

for resale. Gross charges include charges for telecommunications and all services and equipment

11

provided to any governmental entity other than the city.

12

Public Right of Way has the meaning of§ 3-1-2(M) NMSA 1978.

13

Sale of Telecommunications at Retail means the transmitting, supplying, or furnishing of

14

telecommunications and all services rendered in connection therewith for consideration, other than

15

between a parent corporation and its wholly owned subsidiaries or between wholly owned

16

subsidiaries, but only when the infrastructure maintenance franchise fee imposed by this chapter

17

previously has been paid to a retailer and the gross charge made by one such corporation to another

18

such corporation is not greater than the gross charge paid to the retailer for use or consumption and

19

not for resale.

20

Service Address means the location of telecommunications equipment from which

21

telecommunications services are originated or at which telecommunications services are received. If

22

this location is not a defined location, as in the case of wireless telecommunications, paging systems,

23

maritime systems, air-to-ground systems and the like, "service address" shall mean the location of the

24

customer's primary use of the telecommunications equipment as defined by the location in the City

25

where bills are sent.

3
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1

Telecommunications, in addition to the usual and popular meaning, includes, but is not

2

limited to, messages or information transmitted through use of local, toll, and wide area telephone

3

service, channel services, telegraph services, teletypewriter service, computer exchange services,

4

private line services, specialized mobile radio services, or any other transmission of messages or

5

information by electronic or similar means, between or among points by wire, cable, fiber optics,

6

laser, microwave, radio, satellite, or similar facilities. Unless the context clearly requires otherwise,

7

"telecommunications" shall include wireless telecommunications as hereinafter defined. The

8

definition of "telecommunications" shall not include (a) value added services in which computer

9

processing applications are used to act on the form, content, code and protocol of the information for

10

purposes other than transmission; (b) the purchase of telecommunications or telecommunications

11

services by a retailer for use as a component part of a service provided to the ultimate retail consumer

12

who originates or terminates the end-to-end communications; or (c) the provision of cable services

13

through a cable system as defined in the Cable Communications Policy Act of 1984 (47 U.S.C.A.

14

sections 521 and following), as now or hereafter amended, or through an open video system as

15

defined in the rules of the Federal Communications Commission (47 CDF 76.1550 and following), as

16

now or hereafter amended, or the provision of other video programming services equivalent to

17

services provided through a cable system, or the provision of "direct-to-home satellite services"

18

within the meaning of section 602 of the Federal Telecommunications Act of 1996 (Public Law

19

Number 104-104), as now or hereafter amended.

20

Telecommunications Provider means:

21

A.

any telecommunications retailer;

22

B.

any telecommunications reseller that is not a telecommunications retailer; or

23

c.

any person that is not a telecommunications retailer or telecommunications reseller

24

that installs, owns, operates or controls equipment in the public way that is used or designed to be

25

used to transmit telecommunications in any form.

4
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2

Telecommunications Retailer or retailer or carrier means and includes every person engaged
in the business of making sales of telecommunications at retail as defined in this chapter.

3

Wireless Telecommunications includes cellular mobile telephone services, personal wireless

4

services as defined in Section 704(C) of the Telecommunications Act of 1996 (Public Law Number

5

104-104), as now or hereafter amended, including all commercial mobile radio services and paging

6

services.

7

Section 2.

8

amended to read:

9
10

27-2.4
A.

Subsection 27-2.4 SFCC 1987 (being Ord. #2010-14, §7, as amended) is

Application for Franchise.

Application Required. Any person with telecommunications infrastructure in the

11

city's public rights-of-way as of July 5, 2010 or who proposes to construct a telecommunications

12

infrastructure in the city's public rights-of-way shall submit an application to the director. The

13

application, in a form prescribed by the director and as may be modified by the director from time to

14

time, shall expansively describe the applicant's current or proposed use of the public rights-of-way.

15

B.

Authority of Director. The director shall have the duty to review applications

16

submitted under this section. The director shall review the application and shall notify the applicant

17

within ten ( 10) business days of receipt of the application on whether or not the application has been

18

accepted as complete or rejected. If the application has been rejected, a new application shall be

19

required. The director shall negotiate the terms of franchises (to the extent not prescribed in this

20

section) for adoption by the governing body. The director shall administer and enforce compliance

21

with respect to all franchises granted under this section except as specifically delegated to the land

22

use director as set forth in subsection 27-2.13 SFCC 1987.

23

c.

Governing Body Action. All franchises granted under this section shall be adopted by

24

ordinance and shall incorporate by reference all applicable provisions of this section. The city shall

25

apply any modifications or amendments to this section in a manner that does not unreasonably

5
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1

discriminate against any provider subject to this section. Prior to proceeding with a termination of a

2

franchise granted by the governing body, the city shall comply with the alternative dispute resolution

3

provisions of this section. Any person who is denied a franchise or whose franchise is terminated

4

shall petition the governing body for reconsideration before seeking judicial remedies. The governing

5

body shall have thirty (30) days from the date of the petition to reconsider such denial or termination.

6

D.

Franchise Granted. Subject to compliance with this section and other applicable

7

requirements of city code, a franchise granted under this section shall authorize an applicant to use

8

public rights-of-way to provide telecommunications services.

9

Section 3.

10

amended to read:

11

27-2.5

12

A.

13

Subsection 27-2.5 SFCC 1987 (being Ord. #2010-14, §7, as amended) is

Fees; Audit.

Infrastructure Maintenance Franchise Fee.
(1)

Pursuant to the authority granted by section § 3-42-1 NMSA 1978 and 47

14

U.S.C. 253(c), there is hereby imposed an infrastructure maintenance franchise fee upon

15

telecommunications retailers at the rate of two percent (2%) of all gross charges charged by

16

telecommunications retailers to a service address in the city for telecommunications

17

originating or received in the city.

18

(2)

The fee imposed by this chapter shall not be imposed in any circumstances in

19

which the imposition of the fee would violate the Constitution or statutes of the United States.

20

Section 4.

A new Subsection 27-2.6 SFCC 1987 is ordained to read:

21

27-2.6

Collection of Additional Charge by Retailers.

22

A.

Any retailer making or effectuating a sale of telecommunications at retail shall pay

23

the infrastructure maintenance franchise fee to the department as provided by 27-2.5 of this chapter.

24

The fee shall constitute a debt owed by the retailer to the city.

25

B.

The retailer shall charge each customer an additional charge in an amount equal to

6
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1

the infrastructure maintenance franchise fee attributed to the customer's service address in the city.

2

This additional charge to customers shall, when collected, be stated as a distance item on the bill to

3

each customer separate and apart from the retailer's gross charges to its customers for

4

telecommunications.

5

C.

Each retailer may retain two percent (2%) of the additional charges it collects under

6

this chapter to reimburse itself for expenses incurred in connection with accounting for and remitting

7

the fee to the department.

8

* Editor's Note - Renumber the existing Subsection 27-2.6 as Subsection 27-2.7, renumber the

9

existing Subsection 27-2.7 as Subsection 27-2.8, renumber the existing Subsection 27-2.8 as

10

Subsection 27-2.9, and renumber the existing Subsection 27-2.9 as Subsection 27-2.10.

11

Section 5.

A new Subsection 27-2.11 SFCC 1987 is ordained to read:

12

27-2.11

Filing Returns and Payments by Retailers.

13

A.

On or before the last day of each calendar month, every retailer required to pay the

14

infrastructure maintenance franchise fee imposed by this chapter shall file with the department a

15

remittance return and shall pay the fee attributable to gross charges for the preceding calendar month.

16

The return shall be filed on a form prescribed by the director, and shall contain such information as

17

the director may reasonably require.

18

B.

No later than February 28th of each year, every telecommunications retailer shall

19

provide to the department a report of an audit performed by an independent certified public

20

accountant attesting to the amount of the infrastructure maintenance franchise fees paid to the

21

department for the preceding calendar year, and that such amount complies with the requirements of

22

this chapter.

23

* Editor's Note - Renumber the existing Subsection 27-2.11 as Subsection 27-2.17.

24

Section 6.

A new Subsection 27-2.12 SFCC 1987 is ordained to read:

25

27-2.12

Registration of Providers and Resellers.

7
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1

A.

Every telecommunications provider within the meaning of this chapter shall register

2

with the department within ninety (90) days after the effective date of the ordinance authorizing a

3

franchise with that provider, on a form to be provided by the department, the name and address of

4

every telecommunications reseller or other telecommunications provider with whom the registering

5

telecommunications provider has a contractual relationship to provide telecommunications services or

6

to make available telecommunications facilities in the public way. The telecommunications provider

7

shall have a continuing duty to file with the department a revised registration forms within 45days

8

after the date of occurrence of any changes in the information provided on the form, including the

9

creation or termination of a contractual relationship described herein.

10

* Editor's Note - Renumber the existing Subsection 27-2.12 as Subsection 27-2.18.

11

Section 7.

A new Subsection 27-2.13 SFCC 1987 is ordained to read:

12

27-2.13

Resales.

13

Whenever amounts are claimed to be excluded from gross charges as sales for resale under

14

the definition of gross charge, the reseller shall furnish to the telecommunications provider the

15

reseller's resale information. The telecommunications provider shall retain the resale information

16

with its books and records.

17

* Editor's Note - Renumber the existing Subsection 27-2.13 as Subsection 27-2.19.

18

Section 8.

A new Subsection 27-2.14 SFCC 1987 is ordained to read:

19

27-2.14

Maintaining Books and Records.

20

Every retailer required to pay the fee imposed by this chapter, and every other

21

telecommunications provider claiming an exclusion from gross charges as sales for resale under

22

Section 27-2.9, shall keep accurate books and records of its business or activity, including original

23

source documents and books of entry denoting the transactions that gave rise, or may have given rise,

24

to any liability or exemption. All such books and records shall, at all times during business hours of

25

the day, be subject to and available for inspection by the department.

8
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1
2
3

* Editor's Note - Renumber the existing Subsection 27-2.14 as Subsection 27-2.20.
Section 9.

Subsection 27-2.15 SFCC 1987 is hereby repealed, and a new Subsection

27-2.15 is ordained to read:
Application of Other Revenue Provisions.

4

27-2.15

5

The infrastructure maintenance franchise fee imposed by this chapter is imposed in additional

6

to all taxes, fees and other revenue measures imposed by the city, the state of New Mexico or any

7

other political subdivision of the state; provided, however, that no fee or other compensation in

8

additional to the infrastructure maintenance franchise fee provided in this chapter shall be required for

9

the use of the public way by telecommunications carrier.

10

* Editor's Note - Renumber the existing Subsection 27-2.10 as Subsection 27-2.16.
Subsection 27-2.11 SFCC 1987 (being Ord. #2010-14 §13, as amended) is

11

Section 10.

12

hereby amended to read:

13

27-2.17

14

A.

Penalties; Remedies.
Any telecommunications retailer who fails to pay the infrastructure maintenance

15

franchise fee as provided by this chapter shall be subject to a fine of not less than $100 for each day

16

that the failure to pay continues. Each day that the retailer's failure to pay continues shall constitute a

17

separate and distinct violation and offense under this chapter. Any retailer who becomes subject to

18

this fine may be enjoined from doing business in the city until the retailer has paid all sums due and

19

owing under this chapter.

20

B.

Any telecommunications provider who otherwise violates this chapter shall be

21

subject to a fine of not less than $100 for each offense. Each day the violation continues shall

22

constitute a separate offense.

23
24
25

C.

Default and Termination of Franchise:
( 1)

The provider agrees that an event of default shall include but shall not be

limited to any of the following acts or failure to act by the provider:

9
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(a)

1
2

section or the franchise.
(b)

3
4

(c )

(d)

Failure to supply or maintain bonds as may be required by the city to

assure the proper completion of any construction performed.
(e)

9
10

Failure to supply any mutually agreed-upon non-monetary

consideration.

7
8

Failure to comply with the assignment of or transfer of control

provisions of this section or the franchise.

5
6

Failure to obtain any applicable permits from the city pursuant to this

Failure to make any of the payments set forth in this section or as

required in any franchise.

11

(f)

Failure to pay any permit fees, or failure to comply with any rules,

12

regulations, orders, approvals or directives of the city as set forth in this section or

13

any franchise.

14
15

(g)

enforcement.
(h)

16

17

Failure to comply with any federal, state or local laws upon

Failure to submit maps, operational data, reports, insurance

certificates or other required documents.

18

(i)

Failure to use any of the telecommunications facilities in the public

19

rights-of-way to transmit, receive, distribute, provide or offer telecommunications

20

services for a period of six (6) consecutive months, excepting facilities maintained

21

for spare capacity and/or future use.

22

(2)

Upon the occurrence of an event of default, in accordance with the

23

procedures provided for in this section or any franchise, the city may take any of the

24

following actions so long as the city does not also take action to impose penalties for the

25

same conduct under another ordinance or regulation:
10
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1
2

(a)

Require the provider to take such actions as the city deems

appropriate that are consistent with provider's duties under its franchise; or

3

(b)

4

event of default; or

5

(c)

Seek money damages from the provider as compensation for such

Accelerate the expiration of the term of any franchise by decreasing

6

the term of the franchise. The extent of such acceleration shall be determined by the

7

city and may include any period of time, but not less than six (6) months, provided

8

that at least six (6) months remain under the franchise; or

9

(d)

As a last measure only, terminate the franchise and the city may

10

require the provider at its sole cost to remove all of its facilities and reasonably

11

restore all rights-of-way to their existing conditions within one hundred eighty ( 180)

12

days after termination or the city may assume ownership of the facilities consistent

13

with paragraph C(4)(t) below.

14

(3)

15
16

The city shall exercise the rights set forth in this subsection in accordance

with the following procedures:
(a)

The director shall notify the provider, in writing, of an alleged event

17

of default. This written notice shall set forth with reasonable specificity the facts the

18

city believes are the basis for declaring that an event of default has occurred. The

19

provider shall within thirty (30) calendar days of the date the notice is postmarked, or

20

such additional time as the director may specify in the notice, cure the alleged event

21

of default, or in writing present for review by the director a reasonable time frame

22

and method to cure the event of default. The provider, in lieu of the cure of the event

23

of default as set forth herein, may in writing present facts and arguments as to why

24

the provider disagrees that an event of default has occurred.

25

(b)

If the provider presents a written response that challenges whether an
11
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1

event of default has occurred, the director shall within ten (10) days review the

2

submitted materials and determine again whether an event of default has occurred. If

3

the director reaffirms that an event of default has occurred, the provider shall be

4

notified in writing of this decision and shall, within thirty (30) calendar days, cure the

5

alleged event of default. The period to cure is tolled in the event one (1) party

6

demands mediation until such time as mediation is completed.
(c)

7

If the provider fails to cure the event of default so declared pursuant

8

to this section within the time permitted by the director, the director shall prepare a

9

written report to the governing body and recommend action to be taken. If the

10

governing body, after consideration of this report and hearing, agrees that an event of

11

default has occurred, it may order an appropriate remedy as set forth herein.

12

(4)

In addition to the rights under this section, the city, upon any termination,

13

may, at its sole discretion, direct the provider to remove, at the provider's sole cost and

14

expense, any or all of its facilities from all public rights-of-way within the city, subject to the

15

following:

16

(a)

The city may determine that removal of facilities is not necessary;

17

(b)

In removing any part of the facilities, the provider shall refill and

18

compact, at its own expense, any excavation that shall be made by it and shall leave

19

all public rights-of-way in as good a condition as that prevailing prior to the

20

provider's removal of the facilities;

21
22
23

(c)

The city shall have the right to inspect and approve the conditions of

public rights-of-way after removal has occurred;
(d)

The removal shall commence within thirty (30) days of an order to

24

remove being issued by the director at the discretion of the governing body and shall

25

be completed within one hundred eighty (180) days of the termination;

12
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(e)

1

The provider shall be responsible for all necessary removals of the

2

facilities and maintenance of the street area in the same manner and degree as i( the

3

facilities were in active use, and the provider shall retain all liability associated ith

4

such removals.
(f)

5

As an alternative to removal, the provider may, subject to the c ty's

6

approval, abandon its facilities in place and transfer ownership of the inst lied

7

facilities to the city. Nothing herein shall cause the city to incur any costs relate to

8

the removal of the provider's facilities or the transfer of ownership of said faciliti s to

9

the city.

10

D.

Dispute Resolution Provision.
( 1)

11

Following the notice set out in subsection 27-2.11C (3) SFCC 1987, above or

12

in the event of any other dispute arising from or relating to the franchise or breach thereof,

13

and if the dispute cannot be settled through negotiations, the following process witl be

14

followed during which any of the above remedies and penalties may be imposed.
(2)

15

All disputes will be mediated prior to litigation. The costs of such medi1;1tion

16

will be equally split. The place of the mediation session shall be in Santa Fe, New Me:jdco.

17

The city and the provider will select a mediator or mediators by mutual agreement and, in

18

cooperation with the mediator(s), shall determine all necessary rules and procedures for the

19

mediation. The city and the provider will fully cooperate in the mediation activities. All

20

mediation communications shall be confidential, not subject to disclosure and shall n0t be

21

used as evidence in any arbitration, judicial, or administrative proceeding, as set forth in the

22

Mediation Procedures Act, Chapter 11 NMSA ( 2007 Supp.) or as subsequently amended,

23

E.

Remedies and Penalties Not Exclusive. Subject to the provisions of subsection 27-

24

2.11, all remedies and penalties granted pursuant to this section and franchise are cumulative and not

25

exclusive, and the recovery or enforcement by one (1) available remedy or imposition of any pe�alty
13
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1

2
3
4
5
6
7
8
9
10
11

is not a bar to recovery or enforcement by any other such remedy or imposition of any other pen lty.

The city shall not, however, pursue duplicative remedies or penalties against provider for violat ons

of other city ordinances or regulations arising from the same conduct. The city reserves the rig t to
enforce the penal provisions of any ordinance or resolution and to avail itself of any and all reme ies

available at law or in equity. Failure to enforce shall not be construed as a waiver of a breach of any

term, condition, or obligation imposed upon the provider by or pursuant to this section or any

franchise. A specific waiver of a particular breach of any term, condition, or obligation imposed 4pon

the provider by or pursuant to this section or franchise shall not be a waiver of any otht or
I
subsequent or future breach of the same or of any other term, condition, or obligation, or a waiver of
the term, condition, or obligation itself.

* Editor's Note - Renumber the existing Subsection 27-2.17 as Subsection 27-2.22.

12
13

18
19
20

27-2.21

Appointment of Telecommunications Advisory Committee.

The mayor shall solicit and appoint, with the advice and consent of the city council, a

15

17

Subsection 27-2.16 SFCC 1987 (being Ord. #2010-14, §18 as amended) is

amended to read:

14

16

Section 11.

committee of individuals who shall advise, consult and work with city staff, including without

limitation, the economic development division, the Santa Fe Complex, a local nonprofit; and the
public.

PASSED, APPROVED and ADOPTED, this 9th day of November, 2016.
.

...--

21
22

ATTEST:

��;,.c

JAVIER M. GONZALES, MAYOR

23
24

25
14
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1

APPROVED AS TO FORM:

2
3
4

KELLEY A. RENNAN, CITY ATTORNEY

5
6
7
8
9
10
11

12
13

14
15
16
17
18
19
20

21
22
23
24
25

M/Legislation/Ordinances 2016/2016-42 Telecommunications

15
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1

CITY OF SANTA FE, NEW MEXICO

2

ORDINANCE NO. 2017-18

Exhibit D

3

4

5

AN ORDINANCE

6

RELATING TO THE TELECOMMUNICATIONS IN THE PUBLIC RIGHTS-OF-WAY

7

ORDINANCE; AMENDING SUBSECTION 27-2.19 SFCC 1987 TO STREAMLINE THE

8

LAND USE REVIEW PROCESS FOR TELECOMMUNICATIONS FACILITIES IN THE

9

PUBLIC RIGHTS OF WAY; AMENDING SUBSECTION 27-2.20 TO INCLUDE

10

FACILITIES;

11

TELECOMMUNICATIONS ADVISORY COMMITTEE.

AND

REPEALING

SUBSECTION

27-21

RELATING

TO

THE

12

13

14
15

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF SANTA FE:
Section 1.

Subsection 27-2.19 SFCC 1987 (being Ord. #2010-14 § 15, as

amended) is amended to read:

16

27-2.19 Land Use Review.

17

A.

18

General Applicability
(I)

This subsection applies to all telecommunications facilities located

19

within the city's public rights of way for which a franchise agreement is required

20

pursuant to this Article 27-2 SFCC 1987.

21

22
23
24
25

(2)

Land use review under this Chapter is not required for the following:
(a)

telecommunications facilities located within the city limits, but

outside the public rights of way;
(b)

telecommunications facilities in existence prior to July 5, 2010 in

the form in which they existed on such date;

1
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(c)

1

2

emergency repair of telecommunications facilities; and
(d)

3

4

B.

5
6

emergency and temporary telecommunications facilities or the

the underground installation of telecommunications facilities.

Land Use Review Required
(1)

Unless otherwise excepted pursuant to subsections 27-2.19 A. (2) and

27-2.19 C., submittal of an application for land use review is required for the following:

7

(a)

The construction of new telecommunications facilities in the

8

public rights of way, including, but not limited to, the addition of new facilities to

9

existing facilities, including, but not limited to street lights and telephone poles

10

(collocations); and

11

(b)

Maintenance,

repair

and

replacement

of

existing

12

telecommunications facilities to the extent that such work will increase the

13

physical dimensions or visual impact of such facilities, including, but not limited

14

to, the addition of new elements that increase visual clutter.

15

(2)

Land use review is separate from and in addition to the requirement for

16

submittal of an application to the New Mexico Construction Industries Division for a

17

construction permit.

18

C.

19
20

21

No Application Required
(1)

The following shall not require submittal of an application for review

under this subsection:
(a)

the construction of new telecommunications facilities that

22

conform to design parameters established from time to time by the land use

23

department and are approved for use following a public hearing in the historic

24

districts by the historic districts review board or outside the historic districts by

25

the planning commission, provided that notice of the use of the approved design

2
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1

and of the proposed location is submitted to the city prior to commencement of

2

the work and the city approves the proposed location of the facilities;
(b)

3

maintenance, repair and replacement of existing conforming and

4

legally nonconforming telecommunications facilities to the extent that such work

5

does not increase the physical dimensions or visual impact of such facilities, and

6

routine maintenance or improvements to existing infrastructure, such as painting

7

over graffiti on utility boxes or renewing screening elements used to minimize

8

visual impact;
(c)

9

telecommunications facilities of any subdivision of government

10

used exclusively for emergency services, including police, fire, and the operation

11

of city utilities;

12

(d)

13

upgrades in capacity that do not otherwise modify the

telecommunications facilities being upgraded;

14

(e)

erection and removal of temporary or emergency facilities;

15

(f)

removal of telecommunications facilities, or modifications that

16

reduce their visual impact.

17

(2)

An exemption from land use review is not an exemption from the

18

requirement for submittal of an application to the New Mexico Construction Industries

19

Division for a construction permit.

20

D.

Administrative Approval. Administrative approval as set forth in this paragraph

21

is separate from and required prior to submittal to the New Mexico Construction Industries

22

Division of an application for a construction permit.

23
24
25

(1)

The following applications shall be subject to administrative approval:
(a)

Except for facilities permitted under subsection Subsection 27-

2.19(C)(l) above or requiring planning commission review under subsection 27-

3
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1

2.19(E)

2

public rights of way, including, without limitation, the addition of new facilities

3

to existing facilities (collocations); and

4

below, the construction of new telecommunications facilities in the

(b)

Applications for modifications to existing telecommunications

5

facilities submitted pursuant to subsection 27-2. 19(B)(l) above, to the extent that

6

they do not substantially change the physical dimensions or visual impact of such

7

facilities.

8

(c)

For the purposes of this subsection 27-2.19(D)(l)(c) the city

9

adopts the objective standards established under 47 C.F.R. § 1.40001 for what

10

constitutes a substantial change to the physical dimensions of an existing

11

telecommunications facility.

12

E.

Planning Commission Review Required. Applications for telecommunications

13

facilities in the public rights of way that are not otherwise permitted or administratively approved

14

under subsections 27-2.19(A)(2), (C)(l) or (D), shall be heard and decided by the planning

15

commission after early neighborhood notification and in accordance with standard planning

16

commission procedures.
(l)

17

In reviewing applications for telecommunications facilities in the public

18

rights of way, the planning commission shall consider the visual impact of the proposed

19

facilities on the natural and built environment and the community benefits derived from

20

access to stable and efficient telecommunications services.

21

22

(2)

In approving an application, the planning commission shall determine

that:

23

(a)

The application is in compliance with this subsection;

24

(b)

The application is necessary in order to close a proven significant

25

gap in service coverage, either generally or of the applicant; and

4
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1

(c)

The applicant has demonstrated that no other less intrusive means

2

or alternative to the approved facilities design and siting exists.

3

(3)

The planning commission may not regulate the placement of

4

telecommunications facilities on the basis of the environmental effects of radio frequency

5

emissions where such telecommunications facilities comply with 47 C.F.R. 1.1310 et seq.

6

(4)

The planning commission may place conditions upon its approval of the

7

application, but the conditions shall not prohibit or have the effect of prohibiting the

8

provision of the telecommunications services.

9

(5)

Findings of fact and conclusions of law shall be prepared and approved.

10

(6)

A decision of the planning commission is appealable as set forth in

11

subsection 14-3.17 SFCC 1987.

12

13

(7)

Any denial of an application or any approval of an application containing

any conditions not accepted by the applicant shall:

14

(a)

be in writing;

15

(b)

cite to the administrative record; and

16

(c)

not become final until approved by the same body at its next

17
18

regularly scheduled meeting.
F.

Notwithstanding anything in this section 27-2.19 to the contrary, no aboveground

19

telecommunications facilities shall be approved in areas of the city where all other utilities have

20

been constructed underground, except where there are existing aboveground structures suitable

21

for collocation, including, but not limited to, street lights, or in locations where the city

22

determines that new street lights are needed and approves their installation for collocation.

23

G.

General Requirements for Land Use Review.

24
25

Zoning Districts; Location. Telecommunications facilities are

(1)

permitted

III

all

zoning

districts.

However,

to

the

maximum

extent

practicable,

5
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1

telecommunications networks shall be designed in such a manner as to locate facilities:

2

(a)

On existing structures;

3

(b)

In nonresidential districts; and

4

(c)

Along major arterials.

5
6

Maximum Height. Telecommunications facilities in the public

(2)

rights of way shall not exceed the higher of:

7

(a)

the maximum height for buildings permitted in the zoning

8

district in which such facilities are located as set forth in Chapter 14 SFCC 1987;

9

or

10

(b)

the height of other structures, including, but not limited to, street

11

lights and telephone poles located in the public rights of way within a radius of

12

150 feet of the location proposed for such facilities.

13

(c)

To the extent that the height on any telecommunications facility

14

has been increased pursuant to 47 C.F.R. § 1.40001, such increase shall not be

15

included in calculating the maximum permitted height under this subsection 27-

16

2.19(G).

17

(3)

Width.

To the maximum extent possible, telecommunications towers

18

shall have a slender profile, with antennas and related equipment, including, but not

19

limited to, wires, sheathed within a single cylinder or with antennas pulled in as close as

20

possible to the tower in order to present a uniform appearance.

21

(4)

Aesthetic Requirements. Subject to applicable federal standards,

22

the following criteria shall be met:

23

(a)

Telecommunications facilities shall be installed underground to

24

the maximum extent feasible.

25

shall be permitted in the public rights of way in areas of the city where all other

No aboveground telecommunications facilities

6
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1

utilities with facilities in the public rights of way are located underground in

2

accordance with applicable law or otherwise by covenant, except where there are

3

existing aboveground structures suitable for collocation, including, but not

4

limited to, street lights.

5

(b)

Aboveground telecommunications facilities shall be located,

6

designed, installed and maintained in such a manner as to minimize the visual

7

impact upon the natural and built environment. Acceptable methods to minimize

8

visual impact shall include, but are not limited to:

9

camouflaging, color, materials, texture, shape, size and location. To the

10

maximum extent feasible wires and similar appurtenances shall be contained

11

within the tower or encased in conduit with a matching finish, in order to present

12

a uniform appearance.
(c)

13

concealment, screening,

Consideration shall be given to minimize disruption to or

14

alteration of the natural or built environment, including, without limitation,

15

landscaping in the public rights of way.

16

(d)

No permanent lighting shall be permitted unless the lighting is

17

necessary for compliance with federal, state or local law. Permanent lighting

18

shall not include equipment status indicating lights exceeding fifteen (15) watts

19

of power.

20

(5)

21

22
23

Archaeological Requirements. The provider shall comply with

subsection 14-5.3 SFCC 1987 regarding the city's archaeological review districts.

Other Requirements.

(6)
(a)

No signs are permitted unless the sign is required for

24

safety reasons or for compliance with the federal, state or local law, or [tlflless] otherwise

25

permitted by the city.

7
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1

2

(b)

All aboveground telecommunications facilities shall be

maintained so as to be orderly and attractive.

3

(c)

All telecommunications facilities shall be designed,

4

constructed and installed in such a manner as to minimize noise to the maximum

5

extent possible, but in no event shall it exceed the standards set forth in Section

6

10-2 SFCC 1987.

7

8

(d)

All lockable telecommunications facilities shall be kept

locked when not being actively serviced by the provider.
(e)

9

All nonlockable telecommunications facilities shall be

10

kept closed when not being actively serviced by the provider.

11

(7)

Applications to Land Use Department. After approval of a

12

franchise as set forth in subsection 27-2.4 SFCC 1987 and prior to construction, any

13

person proposing to construct telecommunications facilities in the city's public rights-of-

14

way requiring land use review under this subsection 27-2.19 shall submit an application

15

to the land use department for review.

16
17
18

19

(a)

The application, in a form prescribed by the land use

department, shall, without limitation:
(i)

(ii)

21

(iii)

23

the

applicant's

proposed

telecommunications services and facilities;

20

22

Describe

Demonstrate compliance with this subsection;
Include a map at a suitable scale of the project area

indicating the proposed locations of telecommunications facilities;
(iv)

If a significant gap in coverage is claimed by the

24

applicant, the applicant shall provide evidence demonstrating that the

25

proposed facilities are necessary to close a defined and disclosed

8
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1

significant gap the applicant's in service coverage, and that the proposed

2

facilities are the least intrusive means to close the proven significant gap;
To the extent that facilities are located in the

(v)

3

4

Historic or Escarpment Overlay Districts or are not otherwise permitted

5

or approved under this section 27-2.19, demonstrate that the applicant

6

has

7

alternative exists; and

8

investigated

(vi)

alternative siting and

that

no

other

practicable

Demonstrate that the applicant has complied with the

9

National Historic Preservation Act for the siting of proposed facilities

10

that may affect sites that are listed or eligible for listing in the National

11

Register of Historic Places.

12

(b)

The

application

shall

be

III

writing

with

the

13

accompanying data in a format acceptable to the city that can be posted on the

14

city's website in the same descriptive format as tendered in physical form (Le., by

15

use of PDF or other similar page reproduction software).

16

(c)

The applicant may submit one (1) application showing

17

multiple locations or, if a project is to be phased, phases, or may submit a new

18

application for each location or successive phase.

19

(8)

Land Use Review Fee. Each application shall be accompanied by

20

a nonrefundable fee established from time to time by the governing body. In addition,

21

the applicant shall reimburse the city for the reasonable costs of any technical review by a

22

qualified consultant, including, but not limited to, any structural, electrical or radio

23

frequency engineer.

24

(9)

25

Staff Review of Application. The land use department and other

city staff as necessary shall review the application according to the standard procedures

9
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1

established by the land use department for applications to the planning commission.

2

Community Information Availability. Following verification by

(10)

3

the land use department that the application is complete, the application and related

4

submittal documents shall be made available to the public on the city's website. The

5

public may submit written comments to the land use department for its consideration for

6

a period of ten (10) calendar days after the website posting on all applications that do not

7

require planning commission approval.

8

H.

Modifications to Approved Plans.

9

Modifications or amendments to approved telecommunications facilities or

10

networks shall be reviewed as provided under Section 27-2.19 (A) - (D). Approvals of

11

applications for telecommunications facilities shall expire after three (3) years if the

12

applicant has not commenced and completed the work.

13

I.

14

Waivers.
(I)

The planning commission may grant a waiver of the requirements set

15

forth in this subsection 27-2.19 SFCC 1987 provided that the commission finds that the

16

waiver:

17
18

(a)

Is necessary to assure continuing service coverage by the

applicant at the same level, or is necessary to close a significant gap in coverage;

19

(b)

Is in the best interest of the community as a whole;

20

(c)

Will not jeopardize public safety and welfare;

21

(d)

Will better serve the purposes contained in Section 27-2 SFCC

22

1987; and

23

(e)

The

applicant

demonstrates

that

compliance

24

requirement is not practicable due to physical or legal constraints.

25

(2)

with

the

The planning commission shall consider the following when granting a

10
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1

waiver:

2

(a)

3

The visual impact of the of the proposed facilities on the natural

and built environment;

4

(b)

The nature of uses on adjacent and nearby properties;

5

(c)

The physical surroundings and constraints; and

6

(d)

Improved

telecommunications

services

including

service

7

coverage and the potential for increasing the affordability of telecommunications

8

services through competition.

9

J.

Monitoring Standards.

10

(1)

At all times, a telecommunications provider shall ensure that its

11

telecommunications facilities comply with the most current regulatory and operational

12

standards including but not limited to radio frequency emissions standards adopted by

13

the FCC and antenna height standards adopted by the Federal Aviation Administration.

14

K.

Enforcement. The land use director has the authority to interpret this subsection

15

in accordance with the purpose of this section and shall administer and enforce the provisions of

16

this subsection.

17
18

Section 2. Subsection 27-2.20 SFCC 1987 (being Ord. #2010-14 § 15, as amended) is
amended to read:

19

27-2.20 Compliance with Other Codes.

20

Telecommunications networks or facilities granted approval under this section shall be

21

constructed, installed, operated and maintained in accordance with all applicable federal, state

22

and local codes, rules and regulations.

23

24

Section 3.

[REPEAL]

Subsection 27-2.21 SFCC 1987 (being Ord. #2010-14

§ 18, as amended) is repealed.

25

11
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PASSED, APPROVED AND ADOPTED this 30th day of August, 2017.

2
3
4

5

JAVIER M. GONZALES, MAYOR
ATTEST:

6
7
8
9

APPROVED AS TO FORM:

10
11

12
13
14
15
16

17
18

19
20
21
22
23
24

25

M/Legislation/Ordinances 2017/2017-18 Telecom Land Use Review Changes
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